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Fairfax County (Virginia) Courthouse
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The Fairfax county seat was moved to the village of Providence, now 
the city of Fairfax, Virginia, in 1799. The Fairfax County Courthouse, 
designed by James Wren, combines an arcade, a feature of colonial 
courthouses, with the temple form, a building shape favored for many 
Classical Revival buildings. This combination continued to be employed 
for Virginia courthouses into the antebellum period. During the Civil 
War the courthouse was used as a military outpost by both Union and 
Confederate soldiers. The Fairfax County Courthouse, a reminder of 
this suburbanized county’s link with the past, continues to house court 
function. (Source: Virginia Department of Historic Resources)
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As those of us in practice outside 
Florida welcome the start of the 
crisp fall season, we’re reminded our 
friends in Florida will continue with 
warm, sunny weather. The Florida 
Bar Out-of-State Division is a great 
way to stay connected with former 
classmates and colleagues who hold 
dear their Florida Bar memberships 
but who have found their way into 
practice elsewhere. Did you know The 
Florida Bar boasts some 15,000 out-
of-state lawyers? Among our member-
ship are those who may wish to estab-
lish a practice in Florida in the future, 
perhaps returning to a city or town 
that was home in the past. Our divi-
sion keeps an eye on developments 
that may impact the practice of law 
in Florida so you can stay informed of 
changes that may be relevant for your 
Florida Bar membership now or in 
years ahead. We also share writings of 
interest on topics relating to the prac-
tice of law in various jurisdictions. 
Where else but our division can you 
interact with fellow attorneys from 
Atlanta, Boston, New York, D.C., and 
a host of cities large and small across 

our country? We welcome you to con-
tribute to the richness of our division 
by sharing articles on your practice 
areas. We also invite you to make note 
of our upcoming conferences and the 
opportunities we will have to connect 
in person at upcoming events.

As members of the Florida Bar Out-
of-State Division, we enjoy the chance 
to serve as role models for law stu-
dents and new lawyers who may be 
considering where their Florida Bar 
memberships might lead them. The 
other day, I came across a biography 
of Associate Justice Ketanji Brown 

Moving ahead
Jackson of the United States Su-
preme Court. While I recalled the 
media accounts from 2022 when she 
joined the Court, I had not realized 
that Jackson grew up in Miami and 
her father was a graduate of the 
University of Miami College of Law 
and had represented the school board 
there when the now-justice was just 
a child. Ah, the places one can go. It 
is inspiring to consider the possibili-
ties ahead for all of us and especially 
those at the outset of their legal ca-
reers. Surely, many among us would 
not have envisioned where we would 
go with our Florida Bar credentials, 
but as our division attests, we have 
gone far and wide and have entered 
many fields of legal endeavors. It is a 
privilege to stay connected with those 
in The Florida Bar, and our division is 
a special place to do just that. Thanks 
for being a proud member and thanks 
for your continued participation and 
contributions to our strong group. 
I look forward to taking the helm 
as your president and continuing to 
serve along with you as we all move 
ahead.

President- 
elect’s
message

Joy Heath
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The Kearney fix is in: Preventing 
Floridians from unintentionally pledging 

away their retirement
by Kathleen L. DiSanto and Luis E. Rivera II

Nearly four 
years ago, the 
Eleventh Circuit 
decided Kearney 
C o n s t r u c t i o n 
Company, LLC 
v. Travelers Ca-
sualty and Sure-
ty Company of 
America, which 
some believed 
could be inter-
preted as holding 
that the grant 
of an all-asset 
pledge includes 
an individual 
retirement ac-
count, even if the 
individual retire-
ment account is 
not specifically 
ident i f i ed  in 

the collateral description.1 While a 
borrower may pledge property that 
would otherwise be exempt under 
Florida law, the unintentional pledge 
of an individual retirement account 
through a grant of an all-asset lien or 
pledge was concerning and resulted 
in the Florida Legislature’s amend-
ing section 679.1081, Florida Stat-
utes.2 By requiring that an individual 
retirement account be specifically de-
scribed in a security agreement, the 
2023 amendment to section 679.1081 
prevents borrowers from suffering 
the fate of Bing Charles W. Kearney 
(Mr. Kearney), whose claim of exemp-
tion in an individual retirement ac-
count was destroyed by a potentially 
inadvertent pledge of the account.3

Awareness of the complicated 
factual scenario underlying the 
Kearney decision sets the table for 

KATHLEEN DISANTO

understanding the need for a legis-
lative solution to the problem high-
lighted by Kearney. The Kearney de-
cision was rendered in the context of 
Travelers Casualty and Surety Com-
pany of America’s (Travelers) efforts 
to enforce a judgment it obtained 
against Mr. Kearney, a well-known 
businessman and construction mag-
nate of the Tampa Bay area. Trav-
elers served a writ of garnishment 
on USAmeribank, the institution 
where Mr. Kearney maintained his 
individual retirement account (the 
IRA). USAmeribank answered the 
writ of garnishment and identified 
several accounts in which Mr. Ke-
arney had an interest, including the 
IRA, which had a balance in excess 
of $450,000.00.4 In turn. Mr. Kearney 
asserted that the IRA was exempt 
under section 222.21(2) of the Florida 
Statutes.

Membership in the division is just $35 and provides a number of valuable benefits to out-of-state 
attorneys, including discounts on CLE registration, a free annual ethics CLE, and opportunities to 

network with other Florida lawyers. Join now! Invite a colleague!
For more information, please contact:

Timothy P. Chinaris, Chair
Membership Growth Strategy Committee 

tchinaris@chinarislaw.com 

Emily K. Young 
Program Administrator
eyoung@floridabar.org

Join the OOSD now!Join the OOSD now!

Join now!
Not a member of the Out-of-State Division?

Division News

LUIS E. RIVERA II
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But some years prior to the entry of 
the Travelers judgment, Mr. Kearney 
obtained a line of credit from Moose 
Investments of Tampa LLC (Moose 
Investments), which was owned by 
Mr. Kearney’s son, yet over which Mr. 
Kearney himself asserted “consider-
able control.”5 To secure the line of 
credit, Mr. Kearney granted a secu-
rity interest to Moose Investments of 
“all assets and rights of the Pledgor.”6 
And when Travelers sought to enforce 
its judgment against the IRA arguing 
the pledge of the account destroyed 
the claim of exemption, Mr. Kearney 
asserted he never intended to pledge 
the IRA as collateral for the line of 
credit and offered affidavits in sup-
port of his position. But the district 
court characterized this testimony as 
“conclusory” and contrary to the prior 
positions Mr. Kearney had taken in 
the litigation. Unsurprisingly, the 
Eleventh Circuit accepted the dis-
trict court’s factual findings, likewise 
concluding the affidavits were “self-
serving … conclusory, uncorroborat-
ed, and indeed contradicted by other 
evidence record.”7

Mr. Kearney also argued the IRA 
was still exempt under section 222.21 
of the Florida Statutes.8 But the Elev-
enth Circuit rejected this argument 
as well, concluding the pledge of the 
IRA constituted a distribution for pur-
poses of the Tax Code, thereby voiding 
the exempt character of the account.9 

Thus, under Kearney’s teachings, an 
individual’s all-asset pledge destroys 
a claim of exemption in a retirement 
account, even if (i) the retirement ac-
count was not specifically identified 

in the collateral description and (ii) 
the individual did not actually re-
ceive a cash distribution or withdraw 
funds from the retirement account. 

The legislative answer in Florida 
to this unexpected result is the 2023 
amendment to section 679.1081, Flor-
ida Statutes, which provides that a 
description by type of certain other-
wise exempt accounts is insufficient 
for purposes of a security agreement.10 
New section 679.1081(5)(d) works to 
combat the unintentional pledge of 
an individual retirement account and 
other exempt funds or property, in-
cluding life insurance proceeds, the 
cash surrender value of life insurance 
policies and annuities, wages of a de-
ceased employee paid to a spouse or 
relatives, disability income, pension 
income, and funds in qualified tuition 
programs, by including them in the 
type of collateral that must be specifi-
cally described for a security interest 
to be properly granted.11

Turning to the statute itself, section 
679.1081(5), Florida Statutes, lists the 
types of collateral that must be specifi-
cally described for a security interest 
to be granted in such collateral.12 The 
amendment to section 679.1081 adds 
“[a]ccounts and other entitlements set 
forth in ss. 222.13-222.16, s. 222.18, 
and ss. 222.201-222.22” to the other 
collateral types already included in 
the statute.13 Under the amended 
statute, a description only by type 
of collateral is not enough to grant 
a lien in not only individual retire-
ment accounts, but also life insurance 
proceeds, the cash surrender value of 
life insurance policies and annuities, 

wages of a deceased employee paid 
to a spouse or relatives, disability 
income, pension income, and funds 
in qualified tuition programs.14  Thus, 
the amended statute will save bor-
rowers from not only unknowingly 
and unintentionally pledging away 
their retirement, but also other ex-
empt assets essential to promoting 
financial stability and supporting and 
maintaining the welfare of Floridians 
across the state.

Endnotes
1	 795 Fed. Appx. 671 (11th Cir. 2019).
2	 Kathleen L. DiSanto, Borrower Beware: Don’t 

Pledge Your Retirement Away, The Florida Bar Out-of-
State Division State-to-State, 6-8 (Summer 2021).

3	 The amendment to section 679.1081 is not 
limited to retirement accounts. The amended statute 
also provides protection for other types of exempt 
assets, including life insurance proceeds, the cash 
surrender value of life insurance policies and annuities, 
wages of a deceased employee paid to a spouse or 
relatives, disability income, pension income, and funds 
in qualified tuition programs.

4	 Kearney Constr. Co., LLC v. Travelers Cas. & Surety 
Co. of America, Case No. 8:09-cv-1850-T-30TBM, 2017 
WL 4277164, at *1 (M.D. Fla. Aug. 16, 2017) (the 
“Magistrate Report”).

5	 Kearney Constr., 795 Fed. Appx. at 673, n.3.
6	 Id.
7	 Magistrate Report, at *11-12.
8	 Kearney Constr., 795 Fed. Appx. at 674-75.
9	 Id. at 675. Citing In re Roberts, 326 B.R. 424 

(Bankr. S.D. Ohio 2004), Travelers argued that, “[f]rom 
the clear language of the Tax Code, a pledge of funds 
in an IRA constitutes a distribution of the funds to the 
individual,” the effect of which is “that the funds are 
no longer considered to be IRA funds and therefore, 
that the funds are no longer exempt.” 326 B.R. at 426.

10	  Ch. 2023-266, Laws of Fla.
11	  Id.
12	  Fla. Stat. § 679.1081(5).
13	  Ch. 2023-266, Laws of Fla.
14	  Fla. Stat. § 679.1081(5)(d).

Mission of the Out-of-State Division 
The purpose of the Out-of-State Division of The Florida Bar is to provide an organiza-
tion for all Florida Bar members who reside outside of the state of Florida. The division 
focuses not on any specific practice area, but rather on the common interests and needs 
of out-of-state Florida Bar members as a whole. The division works toward the goal of 
ensuring equitable treatment for in-state and out-of-state Florida Bar members. This is 
accomplished through education, legislative, and administrative review; the production 
and update of a website for division members and the public at large; and the publica-
tion of a newsletter sent to the division’s membership.
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market is “concentrated” to levels 
lower than those expressed in the 
2010 Guidelines. This is important 
because mergers in concentrated 
markets are more likely to raise com-
petitive concerns, and thus mergers 
in concentrated markets are more 
likely to result in regulator challeng-
es. While the regulators have been 
quick to point out that their proposal 
would be consistent with the tests ap-
plied in the 1982 Merger Guidelines, 
the new Guidelines would clearly be 
a significant change from the 2010 
Guidelines on this issue. In address-
ing this issue, the regulators justify 
this change by characterizing the 
2010 Guidelines as being “more per-
missive” than appropriate “based 
on [then current] agency practice, 
rather than changes in the law.” 
Finally, another significant change 
in the proposed new Guidelines is 
guidance indicating that the regu-
lators will not view each proposed 
transaction in isolation, and that a 
“series of acquisitions,” even small 
acquisitions, can give rise to com-
petitive concerns. This change also 
appears to be intended to address the 
perceived past failures of antitrust 
regulators successfully to challenge 
smaller acquisitions in Digital Plat-
form markets and private equity.

The regulators received thousands 
of comments on the merger guidelines 
in 2022 when they first announced an 
intention to create new Guidelines, 
and they received thousands more 
during the public comment period 
after the new draft Guidelines were 
published. While the comment period 
is now closed, and some potential 
changes to the current draft guide-
lines are possible in response to the 
comments, it is unlikely there will 
be significant changes made to the 
current draft. Accordingly, merging 
parties should anticipate that their 
transactions are likely to be subject 
to these new Guidelines by early 
2024, if not sooner, and should begin 
planning now for that eventuality.

Federal antitrust regulators announce 
proposed new Merger Guidelines

by James M. Burns

JAMES M. BURNS

On July 18, 
2023, the DOJ 
Antitrust Divi-
sion and the 
Federal Trade 
C o m m i s s i o n 
(FTC) released 
n e w  G u i d e -
lines detailing 
the principles 
they intend to 
a p p l y  w h e n 

reviewing mergers. The Guide-
lines, issued in draft form for pub-
lic comment, fulfill a pledge made 
in early 2022 to “update” the 2010 
Merger Guidelines to address “the 
way our economy operates today.” 

While the regulators have stated 
that—at least in their view—the 
new Guidelines simply set forth the 
current state of merger law, and 
do not change the way in which 
mergers should be assessed in any 
material respect, there are several 
new and notable changes from the 
prior guidelines. For example, the 
Guidelines would, for the first time, 
specifically address how mergers in 
so-called “Digital Platform” mar-
kets—a market in which antitrust 
regulators have previously had little 
success when bringing merger chal-
lenges—should be analyzed. And to 
provide greater weight to the views 
expressed in the Guidelines (which 
themselves do not have the force of 
law), the new Guidelines—again for 
the first time—cite Supreme Court 
merger decisions that the regulators 
contend demonstrate that the prin-
ciples set forth in the Guidelines are 
firmly anchored in the law.

Similarly, for the first time, the 
proposed new Guidelines would 
address both vertical mergers and 
horizontal mergers in the same docu-
ment. In the past, vertical mergers 
were the subject of a separate set of 
guidelines, but those guidelines were 
withdrawn by the regulators early 
during the Biden administration and 

not replaced until now. The issuance 
of guidance on how vertical merg-
ers should be assessed is notable 
because—as in the case with Digital 
Platform markets—the regulators 
have been unsuccessful in challeng-
ing vertical mergers in the courts in 
the last several years. Again, aided 
by the citation to Supreme Court 
cases to support their views, the 
regulators clearly anticipate the new 
Guidelines will increase the likeli-
hood that future challenges will be 
more successful.

Another significant change in the 
new Guidelines is the specific focus 
on competition in the market for 
hiring employees, or “worker mar-
kets.” While earlier Guidelines noted 
that competitive concerns in “buyer” 
markets (including worker markets) 
provided an appropriate basis for a 
merger challenge, the prior guide-
lines were clearly more focused on 
the more traditional concerns raised 
in “seller” markets—specifically, 
would a merger permit the merging 
parties to increase prices to consum-
ers? The proposed new Guidelines 
make clear that harm to workers 
created by a proposed merger—for 
example, a significant decrease in 
employment opportunities and/or 
reduced wages—can constitute the 
sort of “harm to competition” that the 
merger laws are intended to address 
and thus constitute an appropriate 
basis for a regulator challenge. Once 
again, by giving greater prominence 
to worker markets in the new guide-
lines, the regulators are likely hop-
ing that, going forward, this theory 
will be embraced more wholeheart-
edly by reviewing courts.

In addition to adding some new 
guidance and elaborating on some 
prior principles, the new Guidelines 
also contain some material changes 
to past guidance. Most notably, the 
proposed new Guidelines would alter 
the test for determining whether a 
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Federal Trade Commission targets private 
equity in health care for  
antitrust enforcement

by James M. Burns

The Federal Trade Commission (FTC) announced an 
action on September 21, 2023, against U.S. Anesthesia 
Partners, Inc. (USAP) and private equity group Welsh, 
Carson, Anderson & Stowe (WCAS), alleging that a se-
ries of below-the-radar anesthesia practice acquisitions 
has allowed the defendants to gain an anticompetitively 
large share of the anesthesia market in Texas. The 
groundbreaking action is the first time in many years in 
which the FTC has targeted a “roll-up” for enforcement 
action under Section 2 of the Sherman Act. Specifically, 
the FTC contends that USAP and WCAS consolidated 
anesthesiology services in Texas by systematically buy-
ing up the largest anesthesia practices in the state (17 
in total), ultimately allowing them to achieve a 40-50% 
market share in many of the largest Texas markets. 
At this size, the FTC complaint alleges the defendants 
were able to obtain higher reimbursement rates for their 
services, increasing prices for consumers. The complaint 
also alleges that, after the roll-up, USAP entered into a 
series of price-setting agreements with the remaining 
independent practices in the area, exacerbating the harm 
caused by the defendants’ alleged conduct.

This single action delivers on the FTC’s stated inten-
tion to focus greater attention on antitrust enforcement, 
the role of private equity, and the impact of transactions 
below the level required for Hart Scott Rodino (HSR) re-
view, not only in health care, but across other industries 
as well. Further, this action is consistent with an Execu-
tive Order from President Biden in 2021 that directed 
the FTC to prioritize health care antitrust enforcement. 
The Executive Order noted that one issue the FTC should 
focus on is whether patients were being harmed by phy-
sician mergers, and the newly announced action targets 
this very activity.

The action follows a recent pronouncement by FTC 
Chairwoman Lina Khan that the FTC intends to focus 
attention on the competitive effects of private equity 
investment in health care. At the Oliver Wyman Health 
Innovation Summit, Chairwoman Khan also noted that 
attention should be given to “below the radar” deals that 
fall below the HSR reporting requirements. The new ac-
tion addresses this enforcement priority as well.

Finally, the new action is significant because it focuses 
on conduct that the recently announced FTC/Department 
of Justice’s 2023 draft Merger Guidelines describe as 
being potentially problematic. Specifically, the proposed 
new guidelines state that, in some circumstances, a series 
of small acquisitions may cause anticompetitive harm in 
the aggregate and point to private equity roll-ups as an 
example of such conduct. The FTC/DOJ’s proposed new 
HSR Reporting Form would also require that the merg-
ing parties provide additional information in their filings 
about prior acquisitions (without regard to whether they 
met the filing thresholds) to assist the regulators in mak-
ing assessments of the competitive implications of the 
parties’ transactions and transaction history.

While this case is the first—in many years, if not ever—
addressing all three of the FTC’s enforcement priorities 
in a single matter, it is likely not the last. Accordingly, 
those in health care and private equity will likely be 
following this matter closely to determine how best to 
ensure that future transactions do not raise antitrust 
concerns. And because roll-up transactions are, of course, 
not unique to private equity or health care, all strategic 
buyers who engage in these types of actions should also 
pay close attention to this case and future actions from 
the FTC. Stay tuned.

Facebook:Facebook:
https://www.facebook.com/
TheFloridaBarOutOfStateDivision

Twitter:Twitter:
@TFBOutOfState

with theStay connectedStay connected Out-of-State DivisionOut-of-State Division
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Enhancing leadership skills for  
greater success

by G. C. Murray II

Did you know 
that leadership 
skills are es-
sential for suc-
cess in the legal 
profession? Of 
course you did—
everyone does. 
That’s because, 
in today’s rapid-
ly changing and 
complex legal 

landscape, lawyers are not just ad-
vocates and advisors but also leaders 
in their respective fields. Whether 
running your practice, leading a legal 
team, or working within a larger cor-
porate structure, honing your leader-
ship abilities can significantly impact 
your career trajectory and overall 
professional success.

In this article, we will explore the 
importance of leadership in the legal 
field and provide practical strategies 
for lawyers to enhance their leader-
ship skills. From effectively leading 
a legal team to running a successful 
legal practice, we will delve into vari-
ous aspects of leadership in the legal 
profession. So, let’s dive in!

The importance of leadership in 
the legal profession

Lawyers play pivotal roles as lead-
ers in various contexts. They lead 
legal teams, navigate client relation-
ships, and influence decision-making 
processes. As Florida Bar President 
Scott Westheimer reminded us :

Lawyers have been leaders in 
our society from the birth of our 
nation, as 25 of the 56 signers 
of the Declaration of Indepen-
dence were lawyers. The skills 
necessary to be a good leader 
also parallel those necessary to 
be a good lawyer. The ability to 
communicate effectively, and 
persuasively, the art of listen-
ing, and the skill to identify 
and solve problems all embody 

a good leader and a good law-
yer. Fine-tuning and enhancing 
these leadership skills will only 
benefit lawyers and their clients, 
and add to their success in our 
profession.

 
	 Lawyers can enhance their effec-
tiveness in these areas by leveraging 
strong leadership skills. Not only 
does effective leadership lead to im-
proved client satisfaction and bet-
ter team performance, but it also 
opens new opportunities for career 
advancement.

With many law firm leaders be-
lieving they face a talent crisis, law-
yers with solid leadership skills are 
likelier to be promoted to leadership 
positions within their firms or orga-
nizations. Additionally, cultivating 
leadership abilities can contribute 
to higher job satisfaction and overall 
professional fulfillment. Lawyers who 
demonstrate exceptional leadership 
qualities are often more respected 
and trusted by their colleagues. This 
not only enhances their professional 
reputation but also opens doors to 
significant opportunities within the 
legal industry. A satisfied lawyer is 
a good lawyer.

Strategies for leading a legal 
team

Leading a legal team requires a 
unique set of skills and strategies. 
Clear and effective communication 
is one of the most critical aspects of 
leading a legal team. Ensuring team 
members understand their roles, re-
sponsibilities, and expectations maxi-
mizes productivity and achieves posi-
tive outcomes.

Creating a collaborative environ-
ment is another crucial element of 
effective leadership in legal teams. 
Encouraging open dialogue, fostering 
a culture of trust and respect, and 
enabling teamwork can exponentially 
improve team dynamics and overall 

performance. Real-world examples 
and case studies can provide invalu-
able insights into successful leader-
ship strategies within legal teams.

Effective leadership is pivotal in 
the legal industry, as it impacts the 
performance of legal teams and con-
tributes to lawyers’ overall career 
growth. To help legal professionals 
excel in their leadership roles, we 
have outlined a section titled “Strate-
gies for leading a legal team,” which 
provides valuable insights and guid-
ance. To better emphasize the value 
of these strategies, we will now pres-
ent three actionable and concise ap-
proaches that lawyers can implement 
to improve their leadership skills and 
enhance team performance:

1.	 Hold regular team meetings: 
Establishing a consistent sched-
ule for team meetings fosters 
communication, ensures every-
one is on the same page, and al-
lows team members to voice their 
concerns and feedback. By incor-
porating regular meetings into 
your work routine, you create an 
environment where team mem-
bers feel encouraged to collabo-
rate, exchange ideas, and stay 
informed about ongoing projects 
and cases. This ultimately leads 
to a more engaged and high-per-
forming team.

2.	 Delegate wisely and em-
power team members: As a 
leader, it’s essential to identify 
the strengths and expertise of 
each team member and delegate 
tasks appropriately. By assigning 
responsibilities based on indi-
vidual strengths, you show trust 
in your team’s abilities and em-
power them to take ownership of 
their work. This leads to greater 
job satisfaction and higher pro-
ductivity, as team members feel 
valued for their specific skills and 
contributions.

G.C. MURRAY II

THE EVOLVING ESQUIRE
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3.	 Invest in professional devel-
opment: Encourage your team 
members to seek out additional 
training, attend relevant con-
ferences, or participate in skill-
building workshops. By invest-
ing in the professional growth 
of your team, you demonstrate a 
commitment to their long-term 
success and, in turn, boost their 
performance. A well-rounded 
and knowledgeable team reflects 
positively on you as a leader and 
results in a more skilled and ef-
fective legal team.

Implementing these strate-
gies—holding regular team meet-
ings, delegating wisely, empower-
ing team members, and investing 
in professional development—can 
significantly enhance a lawyer’s lead-
ership skills and improve team per-
formance. Adopting these strategies 
demonstrates a commitment to your 
team’s success and ensures that your 
legal team thrives in today’s competi-
tive legal landscape.

Running a successful legal 
practice

For lawyers running their own 
practices, leadership goes beyond 
managing legal matters. It requires 
navigating the unique challenges 
of running a business. Developing 
strong leadership skills is essential 
for effectively managing the business 
side of a legal practice.

One of the critical areas where 
leadership comes into play is client 
acquisition. Lawyers must cultivate 
the ability to build relationships, un-
derstand client needs, and communi-
cate the value of their services. Effec-
tive financial management is another 
aspect of leadership that can con-
tribute to a legal practice’s success. 
Understanding the firm’s financials, 
budgeting, and strategic planning are  
essential leadership skills for lawyers. 

Building a positive organizational 
culture is also integral to running a 
successful legal practice. Lawyers 
can attract talented staff and cre-
ate a supportive work environment 
that enhances productivity and  
employee satisfaction by fostering an 

environment that values collabora-
tion, diversity, and inclusion.

Running a successful legal practice 
is pivotal in shaping the legal land-
scape positively, aligning perfectly 
with the idea of lawyers as leaders. 
A successful legal practice involves 
strategically acquiring and retain-
ing clients, delivering exceptional 
legal services, motivating and lead-
ing a cohesive team, and progres-
sively adapting to the ever-evolving 
legal industry. These components col-
lectively contribute to the practice’s 
growth, profitability, and reputation:

	y Prioritizing client relation-
ships: Building strong, lasting 
relationships with clients through 
excellent service and communica-
tion is pivotal. By understanding 
and fulfilling their needs effec-
tively, you retain your existing 
clients and earn referrals.

	y Promoting leadership and 
team cohesion: As a leader in a 
legal practice, inspire and guide 
your team toward shared goals. 
Fostering a culture of collaboration 
and ongoing learning can enhance 
productivity, morale, and, ulti-
mately, client satisfaction.

	y Implementing efficient op-
erational processes and tech-
nology: Embrace case manage-
ment systems and digital tools to 
streamline workflow. Efficient use 
of technology increases productiv-
ity and allows for more effective 
communication, record-keeping, 
and time management.

The benefits of running a successful 
legal practice are manifold, includ-
ing higher client satisfaction, profit-
able opportunities, and professional 
growth. Moreover, these practices 

often elevate industry standards, 
thereby rendering a broader positive 
impact on society. In summary, in-
corporating these elements enhances 
the overall success of your practice, 
reinforcing your role as a leader in 
law and driving positive change with-
in the profession and in the larger 
society.

Leading within a larger corpo-
rate structure

Many lawyers work within a larger 
corporate structure, where leader-
ship skills are equally important. 
Leading within a corporate environ-
ment requires adapting leadership 
styles to fit the corporate culture 
and managing relationships with 
colleagues.

Lawyers in this setting can lever-
age their legal expertise to influence 
decision-making processes and drive 
positive change. By effectively com-
municating legal considerations, 
collaborating with colleagues from 
different departments, and build-
ing relationships based on trust and 
mutual respect, lawyers can position 
themselves as leaders within their 
organizations.

Leading within a larger corporate 
structure requires masterful adapt-
ability and adept relationship-build-
ing. In such environments, lawyers 
must focus on their legal expertise 
and navigate complex organizational 
dynamics and varied work cultures. 
To thrive in this setting, there are 
a few key actions or strategies to 
consider:

	y Cultivate cross-functional col-
laboration: Foster connections 

Continued, next page
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with colleagues across depart-
ments by actively participating 
in cross-departmental initiatives 
and team projects. This enables 
a better understanding of the or-
ganization’s processes and goals 
while promoting your influence as 
a trustworthy collaborator.

	y Demonstrate strategic think-
ing and decision-making: Of-
fer insights and recommendations 
that align with the company’s ob-
jectives, showcasing your ability 
to think beyond purely legal con-
siderations. Share relevant data 
or real-world examples to support 
your suggestions and prove their 
effectiveness.

	y Be an active listener and empa-
thetic communicator: Engaging 
with your colleagues on a deeper 
level and understanding their con-
cerns or motivations help establish 

mutually beneficial relationships. 
This enhances collaboration and 
positions you as a valuable leader 
in the organization.

Adopting these actions can signifi-
cantly contribute to the organization’s 
overall success while enhancing your 
professional growth and influence. 
Embrace this leadership approach, 
and play a vital role in shaping your 
company’s future within the larger 
corporate structure.

Conclusion
Leadership skills are indispensable 

for lawyers seeking to excel in their 
careers. From leading legal teams 
and running successful practices to 
navigating corporate environments 
and embracing diversity and inclu-
sion, lawyers can amplify their im-
pact by developing strong leadership 
abilities.

By effectively leading and man-
aging legal teams, lawyers can fos-
ter collaboration, achieve successful 
outcomes, and create positive work 

environments. Running a successful 
practice goes beyond legal expertise; 
cultivating financial management 
skills, client acquisition strategies, 
and positive organizational culture 
is essential for long-term success. 

Leading within a corporate struc-
ture requires adaptive leadership 
styles and effective relationship man-
agement while embracing diversity 
and inclusion in legal leadership pro-
motes better decision-making and 
organizational success.

As lawyers evolve and take on lead-
ership roles in their respective fields, 
continuous leadership development 
becomes paramount. By investing in 
leadership skills, lawyers can unlock 
their full potential and make a last-
ing impact on their organizations, 
clients, and the legal profession.

Remember, leadership is not a des-
tination but a journey. Embrace the 
opportunity to develop your leader-
ship skills, and watch your career 
soar!
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MANUEL FARACH

Florida real property and business 
litigation report

by Manuel Farach

To our readers, Below you will find a synopsis of recent cases involving real property and business litigation. They 
were prepared by Manny Farach, a member of The Florida Bar Board of Governors. We hope you enjoy this article.

Abitron Aus-
tria GMBH v. 
Hetronic Inter-
national, Inc., 
Case No. 21-1043 
(2023).

15 U. S. C. § 
1114(1)(a) and § 
1125(a)(1) of the 
Lanham Act are 

not extraterritorial 
and extend only to claims where the 
trademark infringement “use in com-
merce” is domestic.

Mallory v. Norfolk Southern 
Railway Co., Case No. 21-1168 (2023).

A state law that requires out-of-state 
companies to register to do business 
in the state and agree to appear in the 
courts of the state on “any cause of ac-
tion” against them does not violate the 
Due Process Clause.

Drazen v. Pinto, Case No. 21-10199 
(11th Cir. 2023).

One telephone call is sufficient to 
confer standing under the Telephone 
Consumer Protection Act of 1991, 47 
U.S.C. § 227(b)(1)(A)(iii).

Sabal Trail Transmission, LLC v. 
3.921 Acres of Land in Lake County 
Florida, Case Nos. 22-10435 & No. 
22-10437 (11th Cir. 2023).

The Natural Gas Act authorizes pri-
vate entities who have received a certif-
icate of public convenience and neces-
sity to acquire property “by the exercise 
of the right of eminent domain,” 15 
U.S.C. § 717f(h), and incorporates state 
eminent domain law, including the 
court’s ability to grant attorney’s fees, 
costs, and prejudgment interest to the 
owner whose property was condemned.

Tsuji v. Fleet, Case No. SC2021-
1255 (Fla. 2023).

Florida Statute section 733.710(1) 
is a statute of repose that—with the 
exceptions of creditors who have filed 
claims or mortgages—extinguishes all 

claims against a decedent unless the 
claim was brought within two years.

Capallo v. Rivera, Case No. 2D22-
1028 (Fla. 2d DCA 2023).

An easement that provides for “ac-
cess” to a waterfront “basin” is ambig-
uous as to purpose and location, which 
ambiguity can be clarified through 
parol evidence.

In Re: Code For Resolving 
Professionalism Referrals and 
Amendments to Rule Regulating 
The Florida Bar 6-10.3., Case No. 
SC2023-0884 (Fla. 2023).

The Florida Supreme Court adopts 
the Code for Resolving Professional-
ism Referrals, makes professionalism 
standards apply to all forms of com-
munication, and reduces the number 
of required CLE hours.

Perry v. Turner, Case No. 2D22-
119 (Fla. 2d DCA 2023).

A party who has titled property in 
the hands of a co-conspirator to evade 
creditors is barred by the doctrines 
of unclean hands and in pari delicto 
from recovering the property from 
the co-conspirator, and in pari delicto 
applies even if the conduct was merely 
wrongful and not illegal.

Daniel’s Tree Service, Inc. v. 
Core Services Corp., Case 4D22-505 
(Fla. 4th DCA 2023).

In order to find that a liquidated 
damages clause is unenforceable, a 
trial court must determine whether 
damages in the event of breach were 
readily ascertainable at the time the 
parties executed the contract, and hav-
ing determined same, whether the liq-
uidated damages clause required the 
payment of damages grossly dispro-
portionate to the damages reasonably 
expected to be caused by the breach. 
 
WB’s Septic & Sitework, Inc. v. 
Tucker, Case No. 1D21-3533 (Fla. 
1st DCA 2023).

A construction lienor who obtains the 
signature of a person claiming to be an 
agent of the owner on the construction 
contract is not entitled to a construc-
tion lien, and since a written contract 
existed, is not entitled to quantum 
meruit.

Randolph Farms I Condominium 
Association, Inc. v. Otto, Case No. 
2D22-699 (Fla. 2d DCA 2023).

The well-founded allegations of a 
complaint, including that docks are not 
appurtenant to a condominium unit, 
are admitted for purposes of a motion 
to dismiss.

Casiano v. Casiano, Case No. 
5D23-0010 (Fla. 5th DCA 2023).

Florida’s Partition Act, Florida Stat-
utes Chapter 64, holds that while all 
parties to are entitled to an award of 
attorney’s fees and costs, the amount 
of attorney’s fees to be apportioned 
amongst the parties is within the dis-
cretion of the trial court.

Baute v. Crenshaw, Case No. 
6D23-2184 (Fla. 6th DCA 2023).

Certiorari is the proper method by 
which to seek appellate review of a stay 
order, but certiorari requires irrepa-
rable harm not remediable by plenary 
appeal and not every stay creates ir-
reparable harm.

Schultz Builders & Pools, Inc. 
v. Icon Welding & Fabrication, 
LLC, Case No. 2D22-4138 (Fla 2d 
DCA 2023).

Venue may lie with regard to any 
count of a multi-count complaint, 
thus failure to seek a change of ven-
ue as to all counts waives the right 
to object to venue for the entire suit. 

Evans v. Diaz, Case No. 4D22-2733 
(Fla. 4th DCA 2023).

The party seeking to enforce an 

Continued, next page
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attorney-negotiated settlement must 
prove that the opposing party’s attor-
ney had the client’s “clear and unequiv-
ocal grant of authority” to negotiate 
on the client’s behalf or that the client 
subsequently ratified the unauthor-
ized offer.

Marlowe v. City of St. Augustine, 
Case No. 5D21-2407 (Fla. 5th DCA 
2023).

In rem and quasi in rem actions 
against real property do not require 
personal jurisdiction over the defen-
dant, only compliance with the statu-
tory requirements for service by publi-
cation. Moreover, riparian rights of “an 
unobstructed view” and “access” must 
be recognized over an area as near 
“as practicable” without the applica-
tion of right angles to the shoreline, 
and it matters not whether the lands 
competing for rights are adjacent to 
each other.

Huck v. Kenmare Commons 
Homes Association, Inc., Case No. 
1D20-3318 (Fla. 1st DCA 2023).

Property dedicated to the public by a 
developer is not subject to later restric-
tive covenants placed on the now-gifted 
property by the same developer.

The Blind Monk, LLC v. USO v. 
Norge Whitney, LLC, Case No. 4D22-
569 (Fla. 4th DCA 2023).

A tenant holding a right of first re-
fusal on property must be provided 
information regarding the offered pur-
chase price of the property; otherwise, 
the sale of the property, including to a 
bulk purchaser of condominium units, 
is not valid.

Taylor v. Nicholson-Williams, 
Inc., Case No. 5D22-1410 (Fla. 5th 
DCA 2023).

Real estate brokers are not third-par-
ty beneficiaries of non-reliance clauses 
such as in Billington v. Ginn-LA Pine 
Island, Ltd., 192 So. 3d 77 (Fla. 5th DCA 
2016), and Chapter 475 imposes duties 
on all—not just residential—brokers. 
Kyte v. Discover Bank, Case No. 
2D22-2918 (Fla. 2d DCA 2023).

A defendant against whom a case 
is dismissed is a prevailing party for 

purposes of attorney’s fees, even if the 
trial court did not have jurisdiction 
over the defendant.

Adweiss LLLP v. Daum, Case No. 
3D22-787 (Fla. 3d DCA 2023).

There is no appellate jurisdiction 
when a trial court dismisses a com-
plaint with prejudice but also per-
mits the plaintiff to file an amended 
complaint.

In Re: January 2021 Short 
Squeeze Trading Litigation, Case 
No. 22-10669 (11th Cir. 2023).

A website that restricts a customer’s 
ability to buy certain stocks does not 
violate agency and contract principles, 
nor tort principles when the alleged 
tort is to avoid causing purely eco-
nomic loss.

Emergency Recovery, Inc. v. Huf-
nagle, Case No. 22-10048 (11th Cir. 
2023).

A Rule 59(e) Motion to Alter or 
Amend Judgment applies to any or-
der from which an appeal may lie, 
including an order granting a motion 
for voluntary dismissal that does not 
award attorney’s fees.

Grupo Unidos por el Canal, S.A. 
v. Autoridad Del Canal de Pan-
amá, Case No. 21-14408 (11th Cir. 
2023).

While arbitrators should liberal-
ly disclose background information 
about themselves prior to appoint-
ment, failure to disclose appoint-
ment of one arbitrator by another 
in a separate case is insufficient 
to justify vacatur of a final award. 

D.H. Pace Company, Inc. OGD 
v. Equipment Company, LLC, Case 
No. 22-10985 (11th Cir. 2023).

A trademark licensee can bring a 
claim against a third party for unfair 
competition under the Lanham Act 
even when its licensing agreement 
does not expressly authorize it to do 
so.

In Re: Amendments to Florida 
Rule of Civil Procedure 1.351, Case 
No. SC2022-080 (Fla. 2023).

Rule 1.351 is amended to ex-
pand the time to object to notice 
production from a non-party to 45 
days if the notice is served simul-
taneously with the complaint. 

Moore v. Wagner, Case No. 2D22-292 
(Fla. 2d DCA 2023).

The following agreement to hold a 
lease open is not an agreement to enter 
into a lease, i.e., a prohibited “agree-
ment to agree,” but instead an inde-
pendent agreement:

APPLICATION DEPOSIT: Appli-
cant and any co-applicants must pay 
in total the Application Fee and Ap-
plication Deposit shown below. The 
Application Fee is a nonrefundable 
processing fee. The Application Deposit 
will be applied as part or all of the lease 
security deposit if a lease is entered 
into between the applicant (and any 
co-applicants) and the landlord. . . If 
applicant and any co-applicants are ap-
proved and applicant and any co-appli-
cants refuse to enter into the proposed 
lease, the deposit will be forfeited as a 
liquidated damage for landlord’s loss 
of rent and rerental expenses.

Bydalek v. Saenz, Case No. 3D22-
2085 (Fla. 3d DCA 2023).

Failure to comply with Florida Stat-
ute section 718.503(2)(c) grants a buyer 
the right to cancel a condominium sales 
contract up to the date of closing.

Dobal v. Villas at South Beach 
Condominium Association, Inc., 
Case No. 3D22-1169 (Fla. 3d DCA 
2023).

Condominium association board 
members who target a former board 
member by refusing to fix the roof 
over his unit, keeping him from fix-
ing the roof himself, and requiring an 
engineer to change his report stating 
the roof needed to be fixed engage in 
action “with malicious purpose, or in a 
manner exhibiting wanton and willful 
disregard of human rights, safety, or 
property” such that immunity from 
suit under Florida Statute section 
718.111(1)(d) is lost.

Inspired Capital, LLC v. Howell, 
Case No. 3D22-1220 (Fla. 3d DCA 
2023).

Out-of-pocket damages are general 
damages, which need not be specifi-
cally pled at motion to dismiss but 
must be contested with specific-
ity at the summary judgment stage. 
 
	 Peaceful Paws Memorial Servic-
es LLC v. Tarves, Case No. 3D23-348 
(Fla. 3d DCA 2023).
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Service on a limited liability com-
pany must be accomplished in accor-
dance with Florida Statute section 
48.062, not other sections of Chapter 
48.

Rhythm & Hues, LLC v. Nature’s 
Lawn Care, Inc., Case No. 4D22-
2859 (Fla. 4th DCA 2023).

An implied contract is generally 
barred when there exists an express 
contract but “may arise out of an ex-
press contract where a contractor or 
subcontractor performs ‘extras’ not 
covered by the original contract.”

SICIS North America, Inc. v. 
Sadie’s Hideaway, LLC, Case No. 
1D23-8 (Fla. 1st DCA 2023).

An owner of real property whose 
construction company, i.e., agent, pur-
chased construction materials from a 
manufacturer must arbitrate claims 
against the manufacturer if the war-
ranty for the materials purchased by 
the construction company contained 
an arbitration provision.

DJB Rentals, LLC v. City of Lar-
go, Case No. 2D22-693 (Fla. 2d DCA 
2023).

An as-applied constitutional chal-
lenge may not be raised for the first 
time in a lien foreclosure action, i.e., 
the issues must have been raised first 
in an appeal from the magistrate or-
der confirming the lien.

Mawardi v. Cohen, Case No. 
4D21-2291 (Fla. 4th DCA 2023).

A fiduciary relationship does not 
arise in the typical creditor-debtor 
relationship.

Allison v. The Grand at Olde 
Carrollwood Condominium As-
sociation, Inc., Case No. 2D22-1521 
(Fla. 2d DCA 2023).

A trial court conducting a trial de 
novo after a failed arbitration under 
Florida Statute section 718.1255(4) 
cannot sit in an appellate capacity 
but must instead conduct an entirely 
new trial where the arbitration deci-
sion is admissible but not binding on 
the trial court.

Warren Gammill & Associates, 
P.L. v. Sommers, Case No. 3D23-
1123 (Fla. 3d DCA 2023).

Under Rule Regulating the Florida 
Bar 4-3.7, a trial court has discretion 

to prevent prejudice and confusion 
when deciding whether counsel for 
one party can be a witness at trial.

Young v. Kopchak, Case No. 
4D22-2289 (Fla. 4th DCA 2023).

Social media posts that are only 
tangentially connected to pending 
litigation do not enjoy protection from 
defamation claims under the Litiga-
tion Privilege.

Fision Corporation v. Frueh, 
Case No. 2D22-2517 (Fla. 2d DCA 
2023).

A promissory note whose repay-
ment terms state it “shall be paid out 
of any bridge financing or other fund-
ing received by either the Borrower or 
the Guarantor” requires payment in 
cash, not stock of the borrower.

Belkova v. Deer Run Property 
Owners’ Association, Inc., Case No. 
4D21-2924 (Fla. 4th DCA 2023).

A state court can award attorney’s 
fees for work done in bankruptcy court 
so long as the bankruptcy court did not 
dispose of the property in litigation; 
conflict certified with Florida Federal 
Savings & Loan Ass’n v. Sanchez, 553 
So. 2d 1254, 1255 (Fla. 3d DCA 1989), 
Sanchez in Pastore-Borroto Develop-
ment, Inc. v. Marevista Apartments, 
M.B., Inc., 596 So. 2d 526 (Fla. 3d 
DCA 1992), and Martinez v. Giacobbe, 
951 So. 2d 902 (Fla. 3d DCA 2007).

Mcconico v. Morgan’s Mill Prop-
erty Owners Association, Inc., Case 
No. 6D23-1213 (Fla. 6th DCA 2023).

A homeowners association that has 
the ability under its declaration to 
remedy a homeowner violation by 
itself has an adequate remedy at law 
and is not entitled to a mandatory 
injunction requiring the homeowner 
to remedy the violation.

City of Jacksonville v. Jackson-
ville Hospitality Holdings, L.P., 
Case No. 22-12419 (11th Cir. 2023).

Federal Rule of Civil Procedure Rule 
41(a)(1)(A)(ii) permits a plaintiff only 
to dismiss an action without court or-
der by filing “a stipulation of dismiss-
al signed by all parties who [at any 
time] have appeared” in the action. 

In re: Fundamental Long Term 
Care, Inc., Case No. 21-10587 (11th 
Cir. 2023).

Analysis of a conflict under 11 
U.S.C. § 327 is a case-by-case analy-
sis, but should focus on whether there 
exists a present (not a past) conflict.

In re Amendments to the Florida 
Rules of Appellate Procedure, Case 
No. SC2023-0033 (Fla. 2023).

The Florida Supreme Court adopts 
proposed changes to the Rules of Ap-
pellate Procedure, including amend-
ing Rule 9.130(e) to reintroduce the 
five-day buffer between the deadline 
for initial briefs in non-final appeals 
and the deadline for appellees to serve 
their notice of intent to cross-appeal.

In Re: Amendments to Florida 
Rule of General Practice and  
Judicial Administration 2.215, 
Case No. SC2023-1114 (Fla. 2023).

Rule 2.215 is amended to require 
that individual judge and divisional 
practices and procedures, local rules, 
and administrative orders be placed 
on each circuit’s website; that the 
practice of limiting attorneys or par-
ties to communicate with the court 
solely by written letter is abolished; 
and that that each circuit must have 
a continuing review process in place 
to ensure the requirements of the rule 
are met.

Suzmar, LLC v. First National 
Bank of South Miami, Case No. 
3D22-1839 (Fla. 3d DCA 2023).

Florida law does not recognize a 
claim for negligent lending absent 
there being a fiduciary relationship 
in addition to the creditor-debtor 
relationship.

Zakharova v. Innovative Tech-
nologies & Consulting Limited 
Corp., Case No. 3D23-1180 (Fla. 3d 
DCA 2023).

A motion to extend a notice 
of lis pendens need not be filed 
within one year of commence-
ment to be able to grant relief. 

Michael v. Lobbytools, Inc., Case 
No. 1D22-1649 (Fla. 1st DCA 2023).

No indemnification is required 
under Florida Statute section 
607.0580(1) when a corporate of-
ficer is sued for disclosing trade  
secrets and not “by reason of the 
fact” that she was a corporate officer. 

Continued, next page

flabaroutofstaters.org	 13	 State-to-State  —  Fall 2023



BUSINESS LITIGATION:
from preceding page

Certified Motors, LLC v. Aventine 
Hill, LLC, Case No. 2D22-2306 (Fla. 
2d DCA 2023).

An option to renew a lease that does 
not contain stated terms presumes 
the parties agreed to renew on the 
same terms set forth in the original 
agreement.

AT&T Mobility, LLC v. Rigney, 
Case No. 3D21-2261 (Fla. 3d DCA 
2023).

Florida Statute section 57.105(1)
(b)’s “good faith argument for new law 
exception” does not apply to a motion 
for sanctions under section 57.105(1)
(a) that a claim or defense is not sup-
ported by the facts of the case.

Bric McMann Industries Incor-
porated v. Regatta Beach Club 
Condominium Association, Inc., 
Case No. 2D22-2454 (Fla. 2d DCA 
2023).

Florida Statutes section 768.72 al-
lows a plaintiff to make a claim for 
punitive damages for gross negli-
gence or intentional misconduct.

The MacDougald Family Limit-
ed Partnership, LLP v. Rays Base-
ball Club, LLC, Case No. 2D23-9 
(Fla. 2d DCA 2023).

A broad arbitration provision, e.g., 
one that uses the word “concerning,” 
is nonetheless limited in scope if the 
broad application is limited to one 
issue such as interpretation of an 
instrument.

Pirman v. South Pointe of Tam-
pa Homeowners Association, Inc., 
Case No. 2D23-58 (Fla. 2d DCA 2023).

A homeowner in a community as-
sociation does not need to pay an as-
sessed fine in order to have sufficient 
“damages” to sue over the allegedly 
improper fine.

Chiquita Fresh North America, 
L.L.C. v. Port Everglades Termi-
nal, LLC, Case Nos. 4D2021-3433 
& 4D2021-3556 (Fla. 4th DCA 2023).

A party seeking damages for unjust 
enrichment must prove it conferred a 
direct benefit on the defendant.

CPPB, LLC v. Taurus Apopka 
City Center, LLC, Case No. 6D23-
2649 (6th DCA 2023).

The Sixth District aligns itself with 
the First District and in conflict with 
the Second, Third, Fourth, and Fifth 
Districts and holds that generalized 
allegations of harm are insufficient 
to invoke a district court’s certiorari 
jurisdiction.

Flamingo South Acquisitions, 
LLC v. Flamingo/South Beach I 
Condominium Association, Inc., 
Case No. 3D22-656 (Fla. 3d DCA 
2023).

A declaratory action that deals with 
election of condominium board mem-
bers must first be arbitrated.

Factor Brokers, Inc. v. J&C En-
terprises, Inc., Case No. 3D22-1029 
(Fla. 3d DCA 2023).

A non-signatory to a contract con-
taining an arbitration provision can 
be bound to arbitrate by virtue of a 
valid assignment of the contract.

Monroe County v. Jabour, Case 
No. 3D23-145 (Fla. 3d DCA 2023).

A Partial Summary Final Order 
of a code enforcement special magis-
trate that does not decide whether a 
violation occurred is not a final order 
capable of being appealed.

Florida Atlantic Universi-
ty Board of Trustees v. Harbor 
Branch Oceanographic Institute 
Foundation, Inc., Case No. 4D2022-
0313 (Fla. 4th DCA 2023).

The Florida Legislature may not 
pass laws that impair the contrac-
tual relationships between parties; 
total or substantial destruction of the 
rights of parties is not required.

Stuart Roofing, Inc. v. Thomas, 
Case No. 4D2022-2580 (Fla. 4th DCA 
2023).

A party alleging a violation of the 
Florida Deceptive and Unfair Trade 
Practices Act must prove actual, and 
not just consequential, damages.

T.G. United, Inc. v. AADD Prop-
erties, LLC, Case No. 5D22-1147 
(Fla. 5th DCA 2023).

Florida Statute section 83.232(5) 
provides for an immediate default if a 
non-residential tenant fails to timely 
pay rent into the court registry, but 

the automatic default provision is not 
triggered if the court orders rent to be 
timely paid into an attorney’s trust 
account and the tenant fails to do so.

Royal United Properties, Inc. v. 
Royal, Case No. 6D23-584 (Fla. 6th 
DCA 2023).

Certiorari relief may be sought for 
a trial court setting aside a notice 
of election to purchase corporate 
shares under Florida Statute section 
617.1430(1)(b).

Cole v. Plantation Palms Home-
owners Association, Inc., Case No. 
2D22-3068 (Fla. 2d DCA 2023).

An expert report that does not con-
clusively establish the cause of foun-
dation cracking in several homes may 
still be sufficient to defeat summary 
judgment.

TBC Florida, LLC v. Infinity 
Biscayne Myrtle Member, LLC, 
Case No. 3D22-1317 (Fla. 3d DCA 
2023).

While release of a debtor typically 
releases the debtor’s guarantor, a 
guarantor who guarantees a lease is 
not released from liability when the 
guaranty specified “Tenant” and the 
assignee became the new “Tenant” 
under the assigned lease.

Federal Insurance Company v. 
Perlmutter, Case Nos. 4D2022-1558, 
4D2022-1560, & 4D2022-1562 (Fla. 
4th DCA 2023).

The Fourth District follows the 
Third District and holds that a trial 
court must consider an evidentiary 
showing by both sides at the hearing 
of a motion to amend to allege puni-
tive damages.

Mortgage Assets Management, 
LLC v. Unknown Spouse, Case No. 
5D23-188 (Fla. 5th DCA 2023).

A party that complies with the cer-
tificate process of Florida Statute 
sections 90.803(6)(a) and (c) is not 
required to produce a live witness on 
the certificated matters at trial.

© Manuel Farach 2023
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Deliver more happy for the holidays 
with FedEx. Use your tracking number 
or sign up for FedEx Delivery Manager® 
to get picture proof of delivery.

Big discounts 
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shipping. 
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You’re a Florida Bar member, so you’re eligible for year-round savings* through the FedEx  
Advantage® program. If you’re not already enrolled, go to advantagemember.van.fedex.com/ 
9101 and use the passcode 49QQGY. 

Join for free today.  
Go to fedex.com/floridabar 
savings or call 1.800.475.6708.

1FedEx shipping discounts are off standard list rates and cannot be combined with other offers or discounts. Discounts are exclusive of any FedEx surcharges, premiums, minimums, accessorial charges, or 
special handling fees. Eligible services and discounts subject to change. For eligible FedEx® services and rates, please call 1.800.GoFedEx 1.800.463.3339. See the applicable FedEx Service Guide or FXF 100 
Series Rules Tariff for terms and conditions of service offers and money-back guarantee programs. 
2FedEx Ground is faster to more locations than UPS Ground. Restrictions apply. For details, see the FedEx Ground Tariff. 
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and 11" x 17" prints and copies on 28-lb. laser paper. Discount does not apply to outsourced products or services, office supplies, shipping services, inkjet cartridges, videoconferencing services, equipment 
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W e l c o m e  t o 
State-to-State, our 
principal means 
to communicate 
with  you.  We 
feature articles 
from members in 
Florida and else-
where who share 
ideas and articles 
of interest to out-

of-,state members. Our contributing 
authors appear prominently, and we 
include the information you’d like 
others to read about your practice.

Allow me to introduce our new as-
sociate editor, Tim Brown, a senior 
in-house attorney at the National 
Automobile Dealers Association 
(NADA). Tim has extensive experi-
ence in public policy, regulatory, an-
titrust compliance, and international 
and government affairs. As counsel 
to various trades, he has handled the 
legal needs of associations including 
reviewing and drafting contracts, 
antitrust compliance, confidentiality 
agreements, and corporate sponsor-
ship agreements. Prior to working 
at NADA, Tim was vice president, 
regulatory and international affairs 
at the Consumer Specialty Products 
Association (CSPA) and engaged in 
global issues such as the implemen-
tation of the Globally Harmonized 
System of Labeling (GHS), European 
REACH, and international accords 
and agreements such as the Regu-
latory Cooperation Council (RCC) 
and the North American Free Trade 
Agreement (NAFTA).

Our lead article this edition is from 
Kathleen DiSanto and Luis Rivera. 
“The Kearney fix is in: Preventing 
Floridians from unintentionally 
pledging away their retirement” can 
be found on page 4. Thanks to Ms. 

The OOSD year marches on

DON WORKMAN

DiSanto and Mr. Rivera and a huge 
thank you to the Honorable Cathy 
McEwen for spearheading the drive 
for articles from the Business Law 
Section of The Florida Bar.

The Bar provides great support 
and opportunities for its members. 
President-Elect Joy Heath shares 
her insights for out-of-state lawyers 
in her article “Moving ahead” on page 
3. Consider her suggestions on how 
to stay involved as a Florida lawyer.

We continue to look for ways to 
enhance the State-to-State and to 
provide more development opportuni-
ties. You’ll see throughout the State-
to-State our requests for contributing 
authors. We have two goals here: to 
present your ideas to a broad audi-
ence and to introduce the readers to 
you. We want to help your practice. 
We invite you to send us your ar-
ticles, and we’ll get you published as 
quickly and as often as we can. And 
by all means, please let us know how 
we can serve you better. Feel free to 
contact me at dworkman@bakerlaw.
com or by telephone at 202/861-1602.

Please visit the updated Out-of-
State Division website at flabarou-
tofstaters.org. It contains a number 
of new features in an easier-to-use 
format. You also can search for and 
view articles on the website. You 
should receive a link via email to 
each edition of the newsletter that 
allows you to view the edition on-
line in color at your desk or on your 
mobile device. Check it out! You can 
also find us on X (formerly Twitter) 
@TFBOutofState and Facebook @
TheFloridaBarOutofStateDivision.

Help us to help you: participate 
in the Out-of-State Division. By  
doing so, you’ll help other out-of-state 

lawyers wherever they are around 
the world. We’ve mentioned in the 
past the reach of the OOSD. We’re 
here to help you wherever you prac-
tice. And we’d love to meet you. The 
result should be a win-win for ev-
eryone. We challenge you to think of 
new ideas on how the OOSD can con-
tinue to improve services to Florida 
lawyers practicing out of state.

Please feel free to contact the 
OOSD leadership. On page 5, you’ll 
find the mission of the Out-of-State 
Division, and on page 19, you’ll find 
a list of officers and executive council 
members. The Out-of-State Division 
is here to help you turn our shared 
interests into a strong professional 
practice. We’re not shy—we want to 
help your practice.

Most important—please join and 
get involved!

EDITOR'S CORNEREDITOR'S CORNER

Author! Author!
The Out-of-State Division offers its membership 
a valuable forum for the exchange of informa-
tion on legal issues affecting our interstate 
practices. To be truly effective, it is essential 
for a large cross section of our members to 
contribute articles, news, and announcements 
to this newsletter.
For those of you who would like to see your work 
in print, the rules for publication are simple: The 
article should be related to a subject of general 
interest to legal practitioners with multijurisdic-
tional practices. Articles focused on your home 
state are less appealing than issues impacting 
a number of jurisdictions.
Please send documents in MS Word 
fo rmat  v ia  emai l  to  Don Workman,  
dworkman@bakerlaw.com.
Please help your colleagues to get to know 
you by including a brief biography with contact 
information, and include a head and shoulders 
photograph. Your photo and bio will be kept on 
file and need only be submitted once.
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FloridaBarCLE: Your low cost, high quality CLE programming

FloridaBarCLE
CLE for the Bar, by the Bar

Florida Bar CLE is available in a variety of formats including n-person 
and online programs, live webcasts, podcasts, as well as DVDs and CDs.

Search the variety 
of Florida Bar CLE 
programs today at

www.�oridabar.org/CLE

S t a t e - t o - S t a t e
THE PUBLICATION OF THE OUT-OF-STATE DIVISION OF THE FLORIDA BAR

FLORIDA... 
    was
      discovered
        by an
          out-of-stater.

Anais Taboas, Washington, D.C. .....................................................................................................President
Joy Heath, Raleigh, N.C. .......................................................................................................President-Elect
G. C. Murray II., Washington, D.C. ............................................................................................... Treasurer
Mindi Wells, Columbus, Ohio ..........................................................................................................Secretary
Brandon L. Wolff, Philadelphia, Pa. ...................................................................Immediate Past President
Emily K. Young, Tallahassee, Fla. ........................................................................ Program Administrator
Donald A. Workman, Washington, D.C. .............................................................................................. Editor
Tim Brown, Tysons, Va. ....................................................................................................... Associate Editor
Susan L. Trainor, Tallahassee, Fla. ............................................................................................ Staff Editor
Maliwan Theo, Tallahassee, Fla. ................................................................................................... Layout
State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially reviewed and peer reviewed for 
matters concerning relevancy, content, accuracy, and style. State-to-State is sent electronically to approximately 15,000 legal 
practitioners throughout the United States.

Statements or expressions of opinion or comments appearing herein are those of the contributors and not of The Florida 
Bar or the division.

The deadline for the WINTER 2024 issue is JANUARY 19, 2024. Articles should be of interest to legal practitioners with 
multijurisdictional practices. Please submit articles in a Word format via email to Don Workman, dworkman@bakerlaw.com. 
Please include a brief biography with contact information and a photograph of the author. If a digital photo is not available, 
please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street, Tallahassee, FL 32399-2300.
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Become a contributor!
See submission information

on page 16.

Contributing authorsContributing authors

Tim Brown, associate editor of State-to-State, is a se-
nior in-house attorney at the National Automobile Dealers 
Association (NADA) with extensive experience in public 
policy, regulatory, antitrust compliance, and international 
and government affairs. He can be reached at 703/821-
7039 or tbrown@nada.org.

James M. (Jim) Burns is a partner in Williams 
Mullen and the chair of the Williams Mullen Antitrust 
& Trade Regulation Practice Group. He has litigated 
antitrust claims in trial and appellate courts across the 
country and advises clients on antitrust compliance issues 
before the DOJ Antitrust Division and the Federal Trade 
Commission, including mergers and government investi-
gations. He can be reached at 703/760-5223 or jmburns@
williamsmullen.com.

Kathleen L. DiSanto is a shareholder with Bush Ross 
PA in Tampa, Florida, and is practice group leader of 
the firm’s bankruptcy department. She can be reached at 
813/224-9255 or kdisanto@bushross.com.

Manuel Farach is a shareholder with Mrachek, 
Fitzgerald, Rose, Konopka, Thomas & Weiss PA in West 
Palm Beach, Florida. He represents businesses and indi-
viduals seeking help with complex real estate, business, 
and appellate issues. Mr. Farach is triple board-certified 
by The Florida Bar in real estate law, business litigation, 
and appellate law, and past chair of the Florida Supreme 
Court Committee on Standard Jury Instructions for Con-
tract Cases. He is chair of the 19th Circuit Judicial Nomi-
nating Commission and past chair of the Fourth District 
Court of Appeal Judicial Nominating Commission. Mr. 
Farach also serves as chair of the ABA’s Real Property 
Litigation Committee and is a Fellow of the American 
College of Real Estate Lawyers where he serves as chair 
of the Bankruptcy and Real Estate Litigation Commit-
tee. He can be reached at 561/721-1343 or mfarach@
mrachek-law.com.

Joy Heath, president-elect of the Out-of-State Divi-
sion, is a partner at Williams Mullen in Raleigh, North 
Carolina. She focuses her practice on the representation of 
clients in the health care industry. She assists providers in 
monitoring and responding to opportunities to develop new 
capacities and advises on state-specific issues related to 
private equity arrangements, large-scale transactions, and 
a range of health care development initiatives. She can be 
reached at 919/559-3904 or jheath@williamsmullen.com.

The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors.  
They can serve as a resource to fellow division members who might have a question regarding these authors’ 
areas of expertise or if a referral is needed.

Catherine Peek McEwen is a U.S. bankruptcy judge 
for the Middle District of Florida, Tampa Division, and is 
co-chair of The Florida Bar Pro Bono Legal Services Com-
mittee. One of Judge McEwen’s mantras is that “judges 
admire pro bono volunteers.”

G. C. Murray II, Esq., DPL, is the treasurer of the Out-
of-State Division. He is a nationally recognized lawyer 
and transformative executive coach. With an extensive 
legal background and a heart for community service, he 
is passionate about fostering growth and positive change 
within the legal profession. As CEO and managing at-
torney of Association GC, G. C. applies his expertise to 
challenge and guide fellow attorneys toward excellence. 
In his column, “Evolving esquire,” he shares insights and 
strategies for lawyers aiming to elevate their practice, eth-
ics, and community impact, empowering them to not just 
navigate but create greater change.

Luis E. Rivera II is a shareholder with GrayRobinson 
PA in Fort Myers, Florida, and is the deputy managing 
partner of the Fort Myers/Naples office and deputy chair 
for the firm’s bankruptcy section. He can be reached at 
239/340-7979 or luis.rivera@gray-robinson.com.

Donald A. Workman, editor of State-to-State, is an 
out-of-state representative on The Florida Bar Board of 
Governors and an OOSD past president. Mr. Workman 
is a partner in the Business Group and head of Baker-
Hostetler’s bankruptcy and creditors’ rights practice in 
the Washington, D.C., office. His practice areas include 
business bankruptcy, creditors’ rights, debtor reorganiza-
tions, general insolvency, stockbroker liquidations, and 
commercial litigation. He can be reached at 202/861-1602 
or dworkman@bakerlaw.com.
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Choose one:
OS Member Division Dues (Item number – 8161001)

OS Affiliate Division Dues (Item number – 8161002)

Name: 	  Florida Bar Number: 	

Firm: 	

Office Address: 	

City/State/ZIP: 	

Email: 	

Membership Application for

The Florida Bar 
Out-of-State Division

More than 10 percent of Florida Bar members reside outside the state of Florida.

Although the division represents the interests of all lawyers outside the state, active 
participation in the division requires an election on the annual dues statement and, of 
course, the payment of dues (only $35).  

Membership in this division will provide a forum for communication and education for the 
improvement and development of your practice through:

•	Reduced fees for division-sponsored continuing legal education programs
•	A newsletter especially designed for out-of-state practitioners
•	A ready network for referrals and access to information through regional coordinators
•	A web page especially designed for out-of-state practitioners
•	An annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount 
of $35 with this completed application form to:

Out-of-State Division
The Florida Bar

651 E. Jefferson Street
Tallahassee, FL 32399-2300

Membership will expire June 30.  Dues will not be prorated.

To learn more, visit our website at www.flabaroutofstaters.org, or contact the
program administrator at eyoung@floridabar.org.

Membership Application for
The Florida Bar Out-of-State Division
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The Florida Bar – Out-of-State Division
Application for Student Membership

Of the more than 100,000 members of The Florida Bar, more than 14,000 members reside and/or practice 
outside Florida. The Out-of-State Division of The Florida Bar represents the interests of all Florida lawyers 
residing and/or practicing outside the state.

The Out-of-State Division seeks to keep its members informed of recent developments that could impact their 
practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both socially 
and professionally—with other out-of-state Florida attorneys. Membership in the division provides access to 
the division’s newsletter (State-to-State), the division's website (www.flabaroutofstaters.org), division-sponsored 
continuing legal education programs, and division meetings.

Student membership in the division will:
	Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing 

law as a Florida attorney outside the state.
	Allow for communication with Florida lawyers practicing in a variety of locales nationwide.
	Provide the member with access to the division’s newsletter and website, which are designed especially 

for out-of-state practitioners, and an opportunity to submit articles for publication.
	Entitle the member to a reduced fee for division-sponsored continuing legal education programs.

To join, mail this completed application form to:  
Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.

(The application form also may be sent by email to eyoung@floridabar.org.)  
Student membership will expire upon admission to The Florida Bar or one year after graduation 

from law school, whichever occurs first. There is no membership fee for students.

NAME: 	

SCHOOL: 	

DATE OF GRADUATION (MO/YR): 	

ADDRESS: 	

	

PHONE: 	

EMAIL: 	

LIST CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST: 	

SIGNATURE: 	  DATE: 	
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This application is for attorneys only.  FRPs need to post credit via their online profile.

Continuing Legal Education 
Application for Course Attendance Credit

The Florida Bar 
Legal Specialization & Education 

651 E. Jefferson Street 
Tallahassee, FL 32399-2300

(850)561-5842 (Phone) (850)561-9421 (Fax)
clemail@floridabar.org

Name:

State: ZIP:

Fax:

Attorney #:

Address: 

City:  

Phone: 

Activity Title: 

Sponsor Name:  

Date and Location of Course: 

Please attach a course brochure and/or outline which:

(A)  Fully describes the course content and level of presentation
(B)  Indicates the time devoted to each topic covered within the program
(C)  Identifies the instructors

BOARD CERTIFICATION CREDIT

Please list the area(s) of certification applicable to this activity:

For more information on The Florida Bar’s Board Certification program, 
visit: www.floridabar.org/certification

Total Minutes on Instruction: (excluding breaks, meals, and introductions and based on a 50-minute hour)

Total Credit (Total Minutes Divided by 50 = Credit Hours)
50

If requesting Ethics, Professionalism, Substance Abuse, Mental Illness Awareness, Bias Elimination, or Technology Credit, 
please check appropriate box below.

Ethics Substance Abuse Bias Elimination

Professionalism Mental Illness Awareness Technology

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking certification credit, please 
do not submit further courses for evaluation.  There is no carry over of hours in Florida from one reporting period to the 
next.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.

**PLEASE NOTE OUR NORMAL PROCESSING TIME IS 2-4 WEEKS.**
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☐ 1/4 page (8160022) $250.00

☐ 1/2 page (8160021) $400.00

☐ Full Page (8160020) $750.00

Please indicate 
Ad Size Item number Cost

Your advertisement may be submitted electronically as a .jpg, .tif or .pdf file, at 300 ppi or larger. Black & white camera-
ready copy is also acceptable. Payment is by check only and must accompany the proposed ad and signed agreement 
below. There is a discount for multiple insertions.

For further information, contact Emily K. Young, program administrator, 850/561-5650 or eyoung@floridabar.org

Company Name: ________________________________________________________________________________

Address: ______________________________________________________________________________________

Contact: _______________________________________________________________________________________

Phone No: ( _____ ) _________–____________

Fax No: ( _____ ) _________–____________

Email: _________________________________________________________________________________________

Signature: _____________________________________________________________________________________

Advertise in State to State!Advertise in State to State!

eyoung@floridabar.org.
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