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When I first joined the Out-of-State 
Division (OOSD) in the summer of 
2019, I never expected to be nomi-
nated for any leadership position 
within the division. In June at the 
Annual Florida Bar Convention in 
Boca Raton, Florida Bar President 
Scott Westheimer swore in our new 
Executive Council, and I had the priv-
ilege to be sworn in as president. We 
had the opportunity to thank imme-
diate Past President Brandon Wolf 
for his service and commitment to the 
OOSD. I am excited to continue our 
work together this upcoming year.

The OOSD offers various forms 
of engagement, including commit-
tee service, publishing and presen-
tation opportunities, and in-person 
networking. Our committees include 
Nominating, CLE, Information and 
Technology, and Special Commit-
tees on Legislation and Social Me-
dia. Please let me know if you are 

interested in serving in a leadership 
position within our division or on 
a committee. We always seek new 
members, fresh ideas, and diverse 
perspectives. Please reach out to me 
at anaistaboas@gmail.com.

In addition to committee involve-
ment, the OOSD also has presenta-
tion and publishing opportunities. 
The OOSD’s State-to-State newslet-
ter is a wonderful way to showcase 

Ways to engage in the OOSD
your writing skills and expertise 
by submitting quarterly newsletter  
articles. The OOSD is always look-
ing for excellent presenters to help 
us with CLE seminars and similar 
programs of interest to out-of-state 
practitioners.

As we transition into our new Bar 
year, we have many exciting ideas 
and opportunities for involvement 
and connection. We aim to serve as a 
resource to help you develop profes-
sional networking relationships and 
friendships. Upcoming opportuni-
ties for in-person networking include 
the Board of Governors Meeting in 
Austin, Texas, from September 6-10, 
2023, and the Joint Young Lawyers 
Division, Solo & Small Firm Section, 
and OOSD Meeting in San Juan, PR, 
April 11-14, 2024.

I look forward to hearing from you 
and meeting with you soon.

President’s
message

Anais Toboas

Members of the Out-of-State Division Executive Council gather for a  
photo with Florida Bar President Scott Westheimer. Standing are Eric 
Meeks, board of governors member; Donald A. Workman, board of 

governors member; Scott Westheimer, bar president; Brian D. Burgoon, 
board of governors member; Brandon L. Wolff, immediate past president; 
G. C. Murray II, treasurer; E. Duffy Myrtetus, board of governors member; 
and Lawrence (Larry) H. Kunin, at-large member. Seated are Mindi Wells, 

secretary; Joy Heath, president-elect; and Anais Taboas, president.

Florida Bar President Scott Westheimer (foreground) administers the oath 
of office to the 2023-2024 OOSD officers. Pictured are G. C. Murray II, 
treasurer; Mindi Wells, secretary; Anais Taboas, president; Joy Heath, 

president-elect; and Brandon L. Wolff, immediate past president.

Meet your new OOSD leadership
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President- 
elect’s
message

Honored to serve the OOSD

The Florida Bar Out-of-State Di-
vision is a dynamic group, allowing 
practitioners from all over the country 
to stay current and connected. At The 
Florida Bar conference in Boca Raton, 
I was honored to be sworn in as our di-
vision’s president-elect. I am delighted 
to support our incoming president 
and to encourage my fellow Florida 
Bar members to enjoy the benefits of 

your Florida Bar Out-of-State Divi-
sion membership. Please watch for 
CLE and conference opportunities 
ahead, including those in the cal-
endar below.

I look forward to serving with 
you.

Division NewsDivision News

2023-2024
Sept. 6-10, 20

Oct.11, Nov.15

Jun. 19-22

Mark your calendarMark your calendar
Board of Governors Meeting

September 6-10, 2023
Austin, Texas

CLE 7802 – The Particular Importance of Advance  
Directives to Out-of-State Attorneys

September 20, 2023

CLE 7811 – Beyond the Breach: Ethical Cybersecurity 
Considerations for Lawyers & Law Firms

October 11, 2023 • 12 noon webcast

CLE 7808 – AI and Legal Ethics: A Risk-Benefit Analysis
November 15, 2023

Annual Florida Bar Convention
June 19-22, 2024
Orlando, Florida

Joy Heath
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With Rule 41(a), It’s all or nothing!
by Hayley McAleese

You file a complaint against  
another party on behalf of your  
client asserting three separate 
counts. Both parties file motions 
for summary judgment. While the 
motions are pending, you and the 
defendant’s attorney settle the third 
count and move the court to approve 
the settlement. The judge approves 
the settlement and directs you to 

file a joint stipulation of dismissal of the settled count 
that will be self-executing upon its filing. The judge 
then grants summary judgment for the defendant on the  
remaining two counts. You can appeal the summary 
judgment because it is a final judgment, right? Accord-
ing to a recent decision by the Eleventh Circuit Court of 
Appeals concerning voluntary dismissals, wrong.1

Rule 41(a) of the Federal Rules of Civil Procedure  
governs voluntary dismissals and applies in the bank-
ruptcy context to both adversary proceedings and con-
tested matters.2 This rule states in relevant part:

(a) Voluntary Dismissal.
		 (1) By the Plaintiff.

	 (A) Without a Court Order. Subject to Rules 
23(e), 23.1(c), 23.2, and 66 and any applicable 
federal statute, the plaintiff may dismiss an 
action without a court order by filing:

			     (i) a notice of dismissal before the opposing 
party serves either an answer or a motion for 
summary judgment; or
 (ii) a stipulation of dismissal signed by all 
parties who have appeared.

(2) By Court Order; Effect. Except as provided in 
Rule 41(a)(1), an action may be dismissed at the 
plaintiff’s request only by court order, on terms 
that the court considers proper. If a defendant 

has pleaded a counterclaim before being served 
with the plaintiff’s motion to dismiss, the action 
may be dismissed over the defendant’s objection 
only if the counterclaim can remain pending for 
independent adjudication. Unless the order states 
otherwise, a dismissal under this paragraph (2) is 
without prejudice.3

The Eleventh Circuit previously held that under Rule 
41(a)(1), a plaintiff may, without a court order, volun-
tarily dismiss an entire action but not individual claims.4 
In Perry, the court stated that the plain language of Rule 
41(a)(1) provides that plaintiffs can voluntarily dismiss 
“only an action in its entirety.”5 The court reaffirmed 
that ruling in In re Esteva, stating that “Rule 41(a) ‘does 
not permit plaintiffs to pick and choose, dismissing only 
particular claims within an action.’”6 Therefore, Rule 
41(a)(1), which governs voluntary dismissals without 
a court order, does not allow for voluntary dismissal by 
the plaintiff of an individual claim or a subset of claims.

Perry, In re Esteva, and similar decisions implied that 
Rule 41(a)(2), which governs voluntary dismissals by 
court order, has the same “entire action” requirement.7 
However, the Eleventh Circuit only recently made that 
implication explicit in its Rosell decision.8 The facts set 
forth in the first paragraph of this article are identical to 
those in Rosell.9 The parties in that case did not specify 
in their stipulation which subsection of Rule 41(a) au-
thorized the dismissal of the third count, but the court 
determined that it did not matter whether dismissal was 
under subsection (a)(1) or (a)(2) because it was improper 
under either.10 The court explained that the reasoning 
in Perry applies to Rule 41(a)(2) because “the word ‘ac-
tion’ is used identically in both Rules 41(a)(1) and 41(a)
(2).”11 Furthermore, In re Esteva applies because, even 
though its holding concerned Rule 41(a)(1) specifically, it 
“discussed Rule 41(a) in general, not just Rule 41(a)(1).”12 
Thus, Rule 41(a) provides for voluntary dismissal only of 

HAYLEY MCALEESE

Continued, next page
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RULE 41 (a)
from preceding page

an entire action, and voluntarily dis-
missing anything less than an entire 
action, with or without a court order, 
is invalid.13 Consequently, any indi-
vidual claims purportedly dismissed 
under Rule 41(a) remain pending 
before the court, and a judgment on 
the remaining claims is, therefore, 
not final.14

In the facts set forth in the opening 
paragraph, the third count purport-
edly dismissed, in fact, remained 
pending.15 Because there was still 
more for the court to dispose of, the 
judgment on the other two counts 
was not final, so the judgment was 
not appealable.16 In other words, 
when it comes to Rule 41(a), it is all 
or nothing.

This does not mean the parties 
are stuck with a decision that is 
not reviewable or with claims they 
no longer want; it simply means 
that Rule 41(a) is not the proper 
avenue to rid their lawsuit of those 
claims.17 Instead, parties have two 
other options: Rules 15 and 54(b) 
of the Federal Rules of Civil Proce-
dure.18 Rule 15 applies to adversary 
proceedings, but not contested mat-
ters in bankruptcy, and it allows 
a party to amend its complaint by 
receiving permission from the other 
party or leave of the court.19 Under 
Rule 54(b), which applies to both 
adversary proceedings and contest-
ed matters,20 a party can seek final 
judgment on fewer than all claims, 
which judgment the court may enter 
“only if the court expressly deter-
mines that there is no just reason 
for delay.”21

Parties have options to eliminate 
individual claims. However, Rule 
41(a) is not one of them.

Endnotes
1	  Rosell v. VMSB, LLC, 67 F.4th 1141, 1143 (11th 

Cir. 2023).
2	  Fed. R. Bankr. P. 7041 and Fed. R. Bankr. P. 

9014(c) (respectively).
3	  Fed. R. Civ. P. 41(a).
4	  Perry v. Schumacher Grp. of La., 891 F.3d 954, 

958 (11th Cir. 2018).
5	  Id. (quotations omitted).
6	  In re Esteva, 60 F.4th 664, 677 (11th Cir. 2023) 

(quoting Klay v. United Healthgroup, Inc., 376 F.3d 
1092, 1106 (11th Cir. 2004)).

7	  Rosell, 67 F.4th at 1143.
8	  Id.
9	  Id.
10	  Id.
11	  Id. at 1144.
12	  Id.
13	  Id.
14	  Id.
15	  Id.
16	  Id.
17	  Id.
18	  Id.
19	  Fed. R. Bankr. P. 7015 and Fed. R. Civ. P. 15 

(respectively).
20	  Fed. R. Bankr. P. 7054(b) and Fed. R. Bankr. P. 

9014 (respectively).
21	  Fed. R. Civ. P. 54(b).
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Supreme Court ruling opens door to suits 
in states where companies are registered

by Luke R. VanFleteren

LUKE R. FLETEREN

As Justice Neil 
Gorsuch recently 
remarked, “[n]o 
one, after all, 
has ever liked 
g ree t ing  the 
process server.”1 
But a recent 5-4 
decision by the 
United States 
Supreme Court 
could expand the 
number of state 

courts that can exercise jurisdiction 
over corporate defendants and may re-
sult in more defendants “greeting the 
process server” in states that have no 
connection to the conduct complained 
of in the suit at hand.

In its June 27, 2023, Mallory v. Nor-
folk Southern Railway Co. decision,2 the 
Supreme Court held that a corporate 
defendant can be sued in Pennsylva-
nia—regardless of whether the cause 
of action accrues in Pennsylvania or 
is otherwise related to the state—so 
long as the corporate defendant is reg-
istered to do business in Pennsylvania. 
In so holding, the Court concluded 
there is nothing in the Due Process 
Clause of the Fourteenth Amendment 
that prohibits a state from requiring 
an out-of-state corporation to consent 
to general personal jurisdiction as part 
of the business registration process.

The foundation for the Court’s deci-
sion is not novel. Dating back to its In-
ternational Shoe Co. v. Washington opinion 
in 1945, the Supreme Court has held 
that the Due Process Clause does not 
allow state courts to assert general 
jurisdiction over foreign corporate de-
fendants who have not consented to 
jurisdiction merely because they do 
business in the state. In more recent 
cases, the Supreme Court has con-
firmed that a state court can exercise 
general personal jurisdiction (which 
allows the court to adjudicate any and 
all claims against a defendant, regard-
less of the suit’s connection to the fo-
rum state) only when the defendant is 

at home in the forum state. Under the 
Supreme Court’s recent precedents, 
absent exceptional circumstances, a 
corporation is “at home” only in its 
place of incorporation and principal 
place of business.

The Mallory v. Norfolk Southern major-
ity opinion relied on Pennsylvania Fire 
Ins. Co. of Philadelphia v. Gold Issue Min-
ing & Milling Co.,3 a case that predates 
International Shoe. In it, the Supreme 
Court held that a state can require 
an out-of-state corporation to register 
to do business in the state, and such 
registration may be conditioned on 
the foreign corporation’s consent to 
general personal jurisdiction in the 
state. Based on this reasoning, and 
the Pennsylvania statute at issue, the 
Court concluded that foreign corpora-
tions that register to conduct business 
in Pennsylvania consent to suit in the 
state.

The Mallory v. Norfolk Southern opin-
ion is limited in some respects. The 
majority opinion was clear that its 
decision was based on the specific 
Pennsylvania statutory scheme at is-
sue, which explicitly indicates that a 
registered foreign corporation agrees 
that Pennsylvania state courts can 
exercise general personal jurisdiction 
over the corporation. The Court did 
not speculate on whether any other 
state’s corporate registration stat-
utes or any other set of facts would 
establish consent to suit. And, the 
Court mustered a 5-4 majority for only 
part of its decision, as one of the five 
members of the majority concurred 
with only parts of the Court’s opinion. 
In his concurrence, Justice Samuel 
Alito suggested that Pennsylvania’s 
registration-based jurisdiction law 
imposes a “significant burden” on in-
terstate commerce by requiring a for-
eign corporation to defend itself with 
reference to all suits, including those 
with no connection to the forum state. 
Because Pennsylvania’s registration 
statutes require foreign corporations 
to consent to general personal jurisdic-
tion in the state, Justice Alito opined 

that “Pennsylvania’s scheme injects 
intolerable unpredictability into doing 
business across state borders,” and 
may offend the Commerce Clause, if 
not the Due Process Clause.

The Supreme Court’s ruling cre-
ates uncertainty for businesses with 
multi-state operations and creates a 
pathway for corporations to be sued in 
many, or perhaps all, states in which 
they register regardless of where a 
particular suit arose. However, given 
the Supreme Court’s insistence that 
its opinion dealt with only the statu-
tory scheme and set of facts at hand, 
as well as Justice Alito’s suggestion 
that Pennsylvania’s consent by reg-
istration scheme may be unconsti-
tutional for reasons not before the 
Court at that time, it is possible the 
fallout of the Mallory v. Norfolk Southern 
will be more limited in scope. While 
some states, such as Georgia, have 
treated foreign corporate registration 
as adequate support for general ju-
risdiction, others specifically address 
this issue by statute and limit suits 
against foreign corporations to those 
with a connection to the forum state.

Businesses with multi-state op-
erations—and Florida’s out-of-state 
lawyers in particular—should moni-
tor developments going forward. It is 
possible that state legislatures may 
move to adopt laws similar to the 
Pennsylvania statutes at issue in the 
Mallory v. Norfolk Southern case, given 

Continued, page 9

Is  your  EMAIL 
ADDRESS  current?

Log on to The Florida Bar’s website  
(www.FLORIDABAR.org) and go to the  

“Member Profile” link under “Member Tools.”

flabaroutofstaters.org	 7	 State-to-State  —  Summer 2023



Florida Supreme Court acts to enhance 
professionalism in the practice of law

by Tim Chinaris

Florida Bar 
members view 
the lack of ethics 
and profession-
alism as one of 
the most serious 
problems facing 
the legal profes-
sion today. See 
2021 Florida 
Bar Member 
Survey, p. 47 

(this was the leading problem, as 
identified by 32% of respondents). 
Then-Bar President Michael Tan-
ner created the Special Committee 
for the Review of Professionalism 
in Florida to explore the problem 
and recommend solutions. Over the 
better part of a year, the Special 
Committee studied the issue and pre-
pared a report for the Board of Gover-
nors. The Board approved the Special 
Committee’s recommendations and 
presented them to the Florida Su-
preme Court.

In an opinion issued July 6, 2023, 
the Court adopted many of the rec-
ommendations. In re: Code for Re-
solving Professionalism Referrals 
and Amendments to Rule Regulating 
The Florida Bar 6-10.3, 2023 WL 
4359486 (Fla., July 6, 2023). The 
Court’s actions, which were designed 
to enhance professionalism among 
Florida lawyers, are summarized 
below.

Code for Resolving Profession-
alism Referrals. In 2013 the Court 
adopted a “Code for Resolving Profes-
sionalism Complaints.” In re Code 
for Resolving Professionalism Com-
plaints, 116 So. 3d 280 (Fla. 2013). 
The Court has amended that code 
twice; see In re Amendment to Code 
for Resolving Professionalism Com-
plaints, 156 So. 3d 1034 (Fla. 2015); 
In re Amendments to Code for Resolv-
ing Professionalism Complaints, 174 
So. 3d 995 (Fla. 2015). The Special 
Committee recommended that the 
Court replace the 2013 Code with 

a new code, the “Code for Resolv-
ing Professionalism Referrals.” The 
Court did so, with modifications.

The new Code “will clarify and en-
hance the important role of local pro-
fessionalism panels, entities that are 
independent of The Florida Bar and 
established in each circuit for the pur-
pose of informally resolving referrals 
of claimed unprofessional conduct 
by lawyers practicing in that circuit. 
Importantly, the code we adopt today 
clarifies the distinction between the 
informal local professionalism panel 
process and the formal grievance pro-
cess for investigating and adjudicat-
ing possible violations of the Florida 
Rules of Professional Conduct. The 
Court agrees with the Special Com-
mittee that the informal, peer-to-peer 
mentoring approach offered by local 
professionalism panels can materi-
ally improve professionalism among 
Florida lawyers.” In re Code for Re-
solving Professionalism Referrals, 
at *1.

A much-debated question over the 
years has been the meaning of pro-
fessionalism. While the Code does 
not define this term, it does define 
unprofessional conduct as “a violation 
of the Standards of Professionalism. 
The Standards of Professionalism are 
found in the Oath of Admission to The 
Florida Bar, The Florida Bar Creed of 
Professionalism, the Professionalism 
Expectations, and the Rules Regulat-
ing The Florida Bar.” Code, sec. 1.1.

The Code provides that minor or 
isolated instances of unprofessional 
conduct may be addressed through 
the informal process used by the Local 
Professionalism Panel (LPP) in each 
circuit. An LPP is independent of The 
Florida Bar, and exists “for the pur-
pose of informally resolving referrals 
of claimed unprofessional conduct by 
lawyers practicing in that circuit.” 
Code, sec. 1.2. The chief judge of each 
circuit appoints the LPP members, 
who include judges and experienced 

local lawyers. Code, sec. 3.1.

If unprofessional conduct is “sub-
stantial or repeated,” the LPP may 
refer it to The Florida Bar “for a 
disciplinary investigation into wheth-
er the formal disciplinary process 
should be initiated.” If the Bar de-
termines that a particular referral 
does not warrant disciplinary action, 
the Bar will refer the matter back to 
the LLP for handling through the 
informal process set out in the Code. 
Code, sec. 1.2.

LPP members enjoy “absolute im-
munity from civil liability for all acts 
in the course and scope of their du-
ties” under the Code. Code, sec. 3.3. 
To help achieve the goals of consis-
tency and efficiency promoted by the 
Special Committee, the chairs of each 
LPP (or their designees) are required 
to meet every other year to review the 
Code and make recommendations to 
the Court regarding changes to forms 
and procedures used by the LPPs. 
Code, sec. 3.5. Each LPP must file a 
written report with the Court twice 
a year that includes certain informa-
tion about each referral it received on 
lawyers or judges, including a sum-
mary of the substance of the referral 
and the outcome of the process. The 
reports may not include information 
that identifies the complaining party 
or the respondent. Code, sec. 3.7. The 
reports will be published on Bar and 
Court websites. Code, sec. 3.8.

As to the important issue of con-
fidentiality of LPP records and pro-
ceedings, the Code provides that 
“documents and records provided to, 
and proceedings before, each LPP are 
confidential.” Should a matter be re-
ferred by an LPP to The Florida Bar, 
however, the Code further provides 
that “LLP referrals to the bar do not 
remain confidential under Rule Reg-
ulating The Florida Bar 3-7.1.” Code, 
sec. 3.6. Rule 3-7.1 addresses confi-
dentiality of Bar records at various 
stages of disciplinary proceedings.

TIM CHINARIS
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Professionalism Expectations. 
A document entitled “Professional-
ism Expectations” was adopted by 
The Florida Bar Board of Governors 
in 2015. At the recommendation of 
the Special Committee, the Court 
revised the Professionalism Expec-
tations to “emphasize that Florida’s 
professionalism standards apply to 
all forms of communication, includ-
ing online communication, and to 
both in-person and remote (video or 
audio) interactions with others.” In 
re Code for Resolving Professionalism 
Referrals, at *1.

CLE requirements in profes-
sionalism. The Special Commit-
tee recommended an increase in the 
number of required CLE hours in 
professionalism for Florida lawyers. 
Agreeing with the proposal in part, 
the Court amended Rule 6-10.3(b), 
Rule Regulating The Florida Bar, “to 
require Bar members to complete, 
during each reporting cycle, a two-
hour legal professionalism course 
produced by The Florida Bar and 
approved by this Court. This two-
hour course, which the Bar will offer 
free of charge, replaces the existing 
one-hour professionalism program 
requirement.” In re Code for Resolv-
ing Professionalism Referrals, at *2.

But instead of increasing the total 
number of required CLE hours as the 
Special Committee proposed, on its 
own motion the Court reduced the 
current requirement of 33 hours per 
three-year cycle to 30 hours. “This 
change restores the required hourly 
total in place when the Court first 
imposed mandatory CLE in 1987, 
and it aligns the total CLE hours 
requirement for lawyers with the 
corresponding continuing education 

requirement for judges.” In re Code 
for Resolving Professionalism Refer-
rals, at *2.

The Court made a second change 
to the CLE rule. Currently at least 
five of the required CLE hours in 
each reporting cycle must be in ap-
proved programs in “legal ethics, pro-
fessionalism, bias elimination, sub-
stance abuse, or mental health and 
wellness.” The revised rule removes 
“bias elimination” from this list. “The 
Court believes that non-discrimina-
tion principles and civility can and 
should be addressed in the context of 
legal ethics and professionalism.” In 
re Code for Resolving Professionalism 
Referrals, at *1.

Notable omissions. The Special 
Committee’s report to the Court rec-
ognized that emphasizing the impor-
tance of professionalism to aspiring 
lawyers before they enter the ranks 
of the practicing bar is beneficial. 
The report stated: “Legal education 
should emphasize professionalism 
as a significant part of the broader 
curriculum. Law students must un-
derstand and embrace the concept 
that practicing with professionalism 
is a requirement, not just an ideal.” 
Special Committee Report, p. 5.

The Special Committee made spe-
cific recommendations to the Court 
in this area. To improve uniformity 
in professionalism education among 
Florida law schools, the Special Com-
mittee proposed that The Florida Bar 
produce a professionalism video to be 
provided to law schools for viewing 
by students. This Bar-produced pro-
gram would include: “an explanation 
of why professionalism matters and 
how it benefits our legal system; an 

introduction to the professionalism 
standards (Oath of Admission, Creed 
of Professionalism, Professionalism 
Expectations, the Rules Regulating 
The Florida Bar, and decisions of the 
Florida Supreme Court); an introduc-
tion to the Henry Latimer Center 
for Professionalism; an introduction 
to local professionalism panels; pro-
fessionalism issues in Florida Bar 
admission; suggestions on how to 
develop good professionalism prac-
tice while in law school; disciplin-
ary consequences of unprofessional 
conduct; and profiles and comments 
on professionalism from prominent 
lawyers and judges.” Because not all 
Florida Bar exam applicants attend 
law school in Florida, the Special 
Committee further recommended 
that The Florida Bar produce an on-
line professionalism course that all 
Florida Bar applicants are required 
to take.” Special Committee Report, 
pp. 5-6.

In its opinion, however, the Court 
did not even mention these law 
school-related recommendations. 
This omission is unfortunate because 
it seems likely that law students may 
be more receptive to professionalism 
education than lawyers.

Effective dates. The amendments 
regarding the Code for Resolving 
Professionalism Referrals and the 
Professionalism Expectations took 
effect upon the release of the Court’s 
opinion, and the changes to Rule 
6-10.3(b) are effective January 8, 
2024. The amendments had not pre-
viously been published for comment, 
so the Court announced that inter-
ested persons had 75 days from the 
date of the opinion in which to file 
written comments with the Court.

DOOR TO SUITS
Continued, from page 7

the Supreme Court’s determination 
that consent by registration statutes 
do not violate the Due Process Clause. 
In his concurrence, Justice Alito noted 
that the plaintiff’s choice of venue in 
Mallory appeared to be an exercise of 
forum shopping, with the suit being 

Endnotes

1	  Ford Motor Co. v. Montana Eighth Judicial Dist. 
Court, 592 U. S. ––––, ––––, 141 S.Ct. 1017, 1037, 
209 L.Ed.2d 225 (2021) (GORSUCH, J., concurring in 
judgment).

2	  Mallory v. Norfolk S. Ry. Co., 600 U.S. ––––, 
–––– S.Ct. ––––, No. 21-1168, 2023 WL 4187749 (U.S. 
June 27, 2023).

3	  Pennsylvania Fire Ins. Co. of Philadelphia v. Gold 
Issue Mining & Milling Co., 243 U.S. 93, 37 S.Ct. 344, 
61 L.Ed. 610 (1917).

filed in a location that was reputed to 
be especially favorable to tort plain-
tiffs. Going forward, it is possible that 
suits that arise from Florida conduct 
could be brought against corporate 
defendants in a different state where 
the corporation is registered. As such, 
now is a great time for Out-of-State 
Division litigators to brush up on their 
home state’s corporation registration 
and long-arm statutes to make sure 
they can advise clients appropriately.
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MANUEL FARACH

Florida real property and business 
litigation report

by Manuel Farach
To our readers,

Below you will find a synopsis of recent cases involving real property and business litigation. They were prepared 
by Manny Farach, a member of The Florida Bar Board of Governors. We hope you enjoy this article.

Dubin v. Unit-
ed States, Case 
No. 22-10 (2023).

A defendant 
commits identity 
theft, i.e., “uses” 
another person’s 
means of identifi-
cation “in relation 
to” a predicate of-
fense, when the 
use is at the crux 

of what makes the conduct criminal.

Jack Daniel’s Properties, Inc. 
v. VIP Products LLC, Case No. 22-
148 (2023).

The Rogers v. Grimaldi, 875 F. 2d 
994 (2nd Cir. 1989)) test does not 
apply to trademark infringement 
claims, but using a protected mark 
to designate the user’s own goods is 
not protected under the Lanham Act’s 
non-commercial exclusion even if the 
infringer employs parody, criticism, 
or commentary.

Smith v. United States, Case No. 
21-1576 (2023).

A case tried in an improper venue 
can be retried, and if so, will be tried 
in the proper venue.

Lac Du Flambeau Band of Lake 
Superior Chippewa Indians v. 
Coughlin, Case No. 22-227 (2023).

The Bankruptcy Code unambigu-
ously abrogates the sovereign im-
munity of all governments, including 
federally recognized Indian tribes.

Yegiazaryan v. Smagin, Case No. 
22-381 (2023).

A R.I.C.O. plaintiff alleges a  
domestic injury for purposes of  
§ 1964(c) when claiming the injury 
arose in the United States and not 
extraterritorially.

United States ex rel. Polansky v. 
Executive Health Resources, Inc., 
Case No. 21-1052 (2023).

The government may, for good 
cause shown, intervene after the seal 
period in a qui tam suit ends, and 
having done so, may later dismiss 
the case over objection of the relator.

Coinbase, Inc. v. Bielski, Case 
No. 22-105 (2023).

A district court must stay its 
proceedings while an interlocutory  
appeal determining arbitrability is 
ongoing.

Milgram v. Chase Bank USA, 
N.A., Case No. 22-10250 (11th Cir. 
2023).

A credit card holder does not have a 
claim for violation of the Fair Credit 
Reporting Act against her credit card 
company for identity theft and use of 
a fraudulent card if the credit card 
company reasonably relied on infor-
mation provided to it through the 
criminal enterprise of an employee 
of the card holder.

Consumer Financial Protec-
tion Bureau v. Brown, Case No. 
21-14468 (11th Cir. 2023).

The Consumer Financial Protec-
tion Bureau is not exempt from the 
rules of discovery, and may be sanc-
tioned for violation of the rules.

Cordero v. Transamerica Annu-
ity Service Corporation, Case No. 
21-11340 (11th Cir. 2023).

Relying on a response from the 
New York Court of Appeals to its 
certified question, the Eleventh Cir-
cuit holds that New York law does 
provide a cause of action for breach 
of the implied covenant of good faith 
and fair dealing if a contract dras-
tically undermines a fundamental 
objective of one of the parties.

American Builders Insurance 
Company v. Southern-Owners 
Insurance Company, Case No.  
21-13496 (11th Cir. 2023).

The Eleventh Circuit adopts 

Dupree v. Younger, 143 S. Ct. 1382 
(2023), and holds that in order to 
be preserved for appellate review, 
preservation of fact-bound arguments 
must be made through a Rule 50 mo-
tion at trial but purely legal issues 
need only appear in a pretrial Federal 
Rule of Civil Procedure 56 motion.

Nuvasive, Inc. v. Absolute  
Medical, LLC, Case No. 22-10214 
(11th Cir. 2023).

The Eleventh Circuit adopts the 
Ninth Circuit’s Move, Inc. v. Citi-
group Global Markets, 840 F.3d 1152 
(9th Cir. 2016) decision and holds the 
Federal Arbitration Act’s time limita-
tions to object to award confirmation 
may be equitably tolled when the 
circumstances, e.g., a lawyer provid-
ing answers to a witness during an 
evidentiary phase, warrant such an 
“extraordinary remedy.”

Coates v. R.J. Reynolds Tobacco 
Company, Case No. SC2021-0175 
(Fla. 2023).

Florida’s Offer of Judgment Statute 
(Florida Statute section 768.79) is 
not a prevailing party statute, and 
accordingly, a party need not prevail 
in a proceeding to be entitled to fees 
under the statute.

Grove Harbour Marina and 
Caribbean Marketplace, LLC v. 
Grove Bay Investment Group, 
LLC, Case No. 3D21-0806 (Fla. 3d 
DCA 2023).

Agreements regarding redevelop-
ment of real property and realign-
ment of a public roadway that require 
contribution of real property but set 
forth the property to be contributed 
only through imprecise sketches are 
ambiguous and not capable of enforce-
ment through summary judgment.

McCormick Properties  of  
Miami, LLC v. SoMi Homes, LLC, 
Case No. 3D22-1006 (Fla. 3d DCA 
2023).
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Landscaping of a swale area that 
has been dedicated to the public 
is consistent with the dedication’s 
language that contemplates “future 
planting trees and shrubbery,” even if 
the trees and shrubbery may impact 
use by others, and is thus consistent 
with the rule that an owner’s inten-
tion to dedicate land to the public for 
a particular use must be consistent 
with the public’s acceptance of such 
a use.

American Automobile Insur-
ance Company v. FDH Infrastruc-
ture Services, LLC, Case No. 3D22-
1143 (Fla. 3d DCA 2023).

Florida Statute limitations section 
95.11(3) (four year statute of limita-
tions) applies narrowly to only con-
struction-based claims while section 
95.11(4) (two year statute of limita-
tion) is broader and encompasses 
any “professional malpractice” ac-
tion, and accordingly section 95.11(3) 
encompasses claims arising out the 
planning for the improvement of real 
property by installation of a television 
antenna.

Wells Fargo Bank, N.A. v. Avers, 
Case No. 2D22-478 (Fla. 2d DCA 
2023).

A party is entitled to participate in 
possible distribution of surplus fore-
closure funds even if it files a request 
for surplus funds before the Clerk is-
sues its Certificate of Disbursements.

41 Acquisition Holdings, LLC v. 
Haff, Case No. 3D21-1088 (Fla. 3d 
DCA 2023).

An attorney’s fees provision that 
is missing a verb, commingles  
several objectives into one clause, and 
lacks language regarding the claim 
for fees in question is not clear and 
unambiguous and does not entitle the 
prevailing party to an award of fees.

Water’s Edge Dermatology, LLC 
v. Christopherson, Case No. 4D22-
2209 (4th DCA 2023).

A trial court abuses its discretion 
when it denies a motion to transfer 
based on forum non conveniens where 
there is only an attenuated connec-
tion to a venue that bears no relation 
to the lawsuit’s critical events.

Clarke v. Global Guaranteed 
Goods and Services, Inc., Case No. 
6D23-0112 (6th DCA 2023).

A trial court errs when it modifies a 
written settlement agreement to give 
the payor more time to pay than set 
forth in the agreement.

Luft v. Department of Business 
and Professional Regulation, 
Florida Real Estate Commission, 
Case No. 6D23-323 (6th DCA 2023).

The question whether to reissue 
a revoked real estate license is con-
trolled by the more specific Florida 
Statute section 475.17(1)(a) dealing 
with real estate licenses, not the gen-
eral license revocation requirements 
of Florida Statute section 455.227(5) 
(a revoked license cannot be reis-
sued), and accordingly, an applicant 
is entitled to obtain a license even 
if her license had been previously 
revoked by the licensing board.

Grovehurst Homeowners Asso-
ciation, Inc. v. Stone Crest Master 
Association, Inc., Case No. 6D23-
1151 (6th DCA 2023).

A community association declara-
tion can provide that a master asso-
ciation may impose assessments on 
property it does not own.

Wilmington Savings Fund So-
ciety, FSB v. Charm-B, Inc., Case 
No. 2D22-1532 (Fla. 2d DCA 2023).

An unbroken chain of assignments 
to present date establishes posses-
sion of a promissory note when it was 
lost and satisfies the requirement un-
der Florida Statute section 673.3091 
for reestablishing a lost negotiable 
instrument.

Desch v. South Fork of Hills-
borough County II Homeowner’s  
Association, Inc., Case No. 2D22-
1584 (Fla. 2d DCA 2023).

A community association’s unpaid 
claim for attorney’s fees must be as-
sessed before it can be foreclosed if 
the association’s declaration states 
that foreclosure is only for unpaid 
assessments.

Petzold v. Castro, Case No. 2D22-
4024 (Fla. 2d DCA 2023).

The inadvertent disclosure of a 
non-substantive email arising from 
a failed real estate transaction does 
not constitute a complete waiver of 
the attorney-client privilege, even if 
the clawback requirements of Florida 
Rule of Civil Procedure 1.285(a) have 
not been met.

Morales v. Iqbal, Case No. 4D22-
1852 (Fla. 4th DCA 2023).

A trial court may award damages 
if it finds that a claim for specific 
performance for sale of real estate is 
not possible because the property has 
been sold to a third party.

Maki v. NCP Bayou 2, LLC, Case 
No. 6D23-643 (Fla. 6th DCA 2023).

A lender may choose to foreclose a 
mortgage and later seek a claim on a 
related note, but the ability to split 
these causes of action does not extend 
the statute of limitations applicable 
to the later filed action.

Storey Mountain, LLC v. Free-
stone Enterprise, LLC, Case No. 
1D22-2690 (1st DCA 2023).

A party seeking appointment of 
an equitable receiver after judgment 
must still demonstrate need to pro-
tect the property.

Goknar v. Goknar, Case No. 
2D22-1407 (Fla. 2d DCA 2023).

A party seeking “fees for fees” un-
der the inequitable conduct doctrine 
must put the defending party on no-
tice it is relying on the doctrine as the 
basis for seeking “fees for fees.”

Seven Kings Holdings, Inc. v. 
Marina Grande Riviera Beach 
Condominium Association, Inc., 
Case No. 4D22-2084 (Fla. 4th DCA 
2023).

An easement appurtenant cannot 
be transferred to a third party sepa-
rately from the dominant tenement 
even if the transferor attempts to do 
so through an assignment or delega-
tion agreement.

Brown v. Regan, Case No. 4D22-
2352 (Fla. 4th DCA 2023).

An order on summary judgment un-
der new Florida Rule of Civil Proce-
dure 1.510 must sufficiently explain 
the underlying facts and cause of 
action in a fashion that allows mean-
ingful appellate review.

Avatar Properties, Inc. v.  
Gundel, Case No. 6D23-170 (Fla. 6th 
DCA 2023).

Florida Statute section 720.308 
limits foreclosable assessments to 
expenses (no profit permitted) and 
applies to third party entities other 
than the community association.

© Manuel Farach 2023
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Mission of the Out-of-State Division 
The purpose of the Out-of-State Division of The Florida Bar is to provide an organiza-
tion for all Florida Bar members who reside outside of the state of Florida. The division 
focuses not on any specific practice area, but rather on the common interests and needs 
of out-of-state Florida Bar members as a whole. The division works toward the goal of 
ensuring equitable treatment for in-state and out-of-state Florida Bar members. This is 
accomplished through education, legislative, and administrative review; the production 
and update of a website for division members and the public at large; and the publica-
tion of a newsletter sent to the division’s membership.

Membership in the division is just $35 and provides a number of valuable benefits to out-of-state 
attorneys, including discounts on CLE registration, a free annual ethics CLE, and opportunities to 

network with other Florida lawyers. Join now! Invite a colleague!
For more information, please contact:

Timothy P. Chinaris, Chair
Membership Growth Strategy Committee 

tchinaris@chinarislaw.com 

Emily K. Young 
Program Administrator
eyoung@floridabar.org

Join the OOSD now!Join the OOSD now!

Join now!
Not a member of the Out-of-State Division?

Division News

Facebook:Facebook:
https://www.facebook.com/
TheFloridaBarOutOfStateDivision

Twitter:Twitter:
@TFBOutOfState

with theStay connectedStay connected Out-of-State DivisionOut-of-State Division
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BOG NEWSBOG NEWS

Board of Governors’ updateBoard of Governors’ update
We want you to stay informed on 

actions taken by The Florida Bar 
Board of Governors. So, here is the 
latest Board of Governors’ update.

The Florida Bar Board of Gover-
nors met on May 12, 2023, in Naples. 
Major actions and reports received 
included:

Senate President Kathleen Pas-
sidomo briefed the Board of Gover-
nors on the recent Legislative Ses-
sion and told the Board of Governors 
the Legislature considers the Bar a 
valuable partner. She pointed to a 
record $117 billion proposed state 
budget for FY 2023-24 that calls for 
fully funding many third-branch 
priorities.

The Board of Governors voted in 
favor of expanding the use of “com-
munications technology” for routine 
criminal matters, recommending ac-
ceptance of a Criminal Procedure 
Rules Committee proposed amend-
ment to Rule 3.116. The amend-
ment would require a judge to per-
mit parties to appear remotely in 

non-evidentiary hearings that last 
30 minutes or less, absent a showing 
of good cause. It goes next to the Su-
preme Court for a final determination.

The Board approved a Standing 
Committee on Mentoring New Law-
yers, a Board Committee on Artificial 
Intelligence Tools & Resources, and 
a Standing Committee on Cyberse-
curity and Privacy Law. The Stand-
ing Committee on Cybersecurity and 
Privacy Law is believed to be a first 
for any integrated bar. Read more in 
the Bar News.

The Board Review Committee on 
Professional Ethics voted in favor of 
proposed Bar rule amendments to 
address possible threats from an at-
torney toward other licensed profes-
sionals. The proposed amendment to 
Florida Bar Rule 4-3.4 (Fairness to 
Opposing Party and Counsel) adds 
a subdivision (i) stating that a law-
yer must not “present, participate 
in presenting, or threaten to present 
administrative charges solely to gain 
an advantage in a civil matter.” The 
proposed amendment to Rule 4-4.4 
(Respect for the Rights of a Third 

Person) would add language to subdi-
vision (a) stating, in part, that a law-
yer may not use “means that have no 
substantial purpose” to embarrass, 
delay, or burden a third person. The 
proposed amendments go next to the 
Rules Committee for further review.

The Rules Committee was sched-
uled to present proposed amend-
ments to Rule 11-1.8 (Practice After 
Graduation), but postponed the pre-
sentation to give The Florida Board of 
Bar Examiners more time to review 
it.

In other business, the Board of 
Governors elected three members to 
serve on the Bar’s Executive Com-
mittee, a select panel empowered to 
act for the Board between meetings. 
The members appointed were W. 
Braxton Gillam IV, Edward “Duffy” 
Myrtetus, and Tad A. Yates. These 
members will join Sia Baker-Barnes, 
Brian Burgoon, Paige Greenlee, Jay 
Kim, Michael Orr, Anisha Patel, Me-
lissa VanSickle, Greg Weiss, and Tom 
Wert on the committee for 2023-24.

 

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to its members. 
This is especially useful to out-of-state members in states where there is not a mandatory CLE requirement. To 
access these programs, go to The Florida Bar’s website (www.flabar.org) and click on the “CLE” tab in the upper 
right-hand corner. Scroll down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of 
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law Practice Management,” 
you will see more than 30 hours of free online course offerings. That, combined with the free ethics tape the OOSD 
provides, should pretty much let you fulfill your CLE requirements.

Need to meet your CLE requirements 
— for free?

flabaroutofstaters.org	 13	 State-to-State  —  Summer 2023

https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Mw/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWTMu4O44$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Mw/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWTMu4O44$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1NA/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rW-P_P6vA$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1NA/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rW-P_P6vA$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1NA/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rW-P_P6vA$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1NQ/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWQiBO7zQ$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1NQ/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWQiBO7zQ$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Ng/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWH4I75-g$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Ng/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWH4I75-g$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Ng/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWH4I75-g$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Ng/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWH4I75-g$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Nw/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWBPts1po$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Nw/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWBPts1po$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1Nw/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rWBPts1po$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1OA/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rW_DLJsio$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1OA/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rW_DLJsio$
https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMTA4ODUzMSZwPTEmdT0xMDkyNDE4NzI4JmxpPTEwMjIyNzg1OA/index.html__;!!FRfqb9lMRA!1KrFoKyVuAuesvb7LQ6ciFreuu6cPSKP8cGc3qBZEPlfYjpex6Z2q9pMuaFNFojSJOtOznzrtF1izrZRy4rW_DLJsio$


The editor’s col-
umn will be a little 
longer this edi-
tion, but wait for 
it: you’ll love what 
we’re bringing you.

W e l c o m e  t o 
State-to-State, our 
principal means to 
communicate with 
you. We feature  

articles from members in Florida 
and elsewhere who share ideas and 
articles of interest to out-of-state 
members. Our contributing authors 
appear prominently, and we include 
the information you’d like others to 
read about your practice.

Allow me to introduce our new as-
sociate editor, Tim Brown, a senior 
in-house attorney at the National 
Automobile Dealers Association 
(NADA). Tim has extensive experi-
ence in public policy, regulatory, an-
titrust compliance, and international 
and government affairs. As counsel 
to various trades, he has handled the 
legal needs of associations including 
reviewing and drafting contracts, 
antitrust compliance, confidentiality 
agreements, and corporate sponsor-
ship agreements. Prior to working 
at NADA, Tim was vice president, 
regulatory and international affairs 
at the Consumer Specialty Products 
Association (CSPA) and engaged in 
global issues such as the implemen-
tation of the Globally Harmonized 
System of Labeling (GHS), European 
REACH, and international accords 
and agreements such as the Regu-
latory Cooperation Council (RCC) 
and the North American Free Trade 
Agreement (NAFTA).

You’ll see on page 2 our new of-
ficers: Anais Taboas, president; Joy 
Heath, president-elect; G. C. Mur-
ray II, treasurer; and Mindi Wells, 

Changes at your OOSD executive level

DON WORKMAN

secretary. Welcome to these new of-
ficers. The officers were sworn in by 
Scott Westheimer, president of The 
Florida Bar. The ceremony was held 
in person at the annual meeting in 
Boca Raton. Please enjoy the pictures 
on page 3. Thanks to the outgoing of-
ficers: Brandon Wolff, president; Joy 
Heath, treasurer; and Larry Kunin, 
immediate past president.

New members of the Executive 
Council, whose terms expire in 2025, 
are Lauren Bingham from Washing-
ton, D.C.; Tiffany McKenzie from 
Atlanta, Ga.; and Larry Kunin from 
Atlanta, Ga. Welcome!

Our lead article this edition is from 
Hayley McAleese. You’ll find it on 
page 5. Thanks to her and a huge 
thank you to the Honorable Cathy 
McEwen for spearheading the drive 
for articles from the Business Law 
Section of The Florida Bar.

The Bar provides great support 
and opportunities for its members. 
Our OOSD president, the other of-
ficers, and executive council mem-
bers are here to support the needs 
of out-of-state Florida Bar members. 
President Anais Taboas provides her 
insights on being a part of the OOSD 
in her article “Ways to engage in 
the OOSD” on page 3. Anais also 
discusses CLE, OOSD committee op-
portunities, and networking.

President-Elect Joy Heath shares 
her thoughts about her new role in 
her article “Honored to serve the 
OOSD” on page 4.

We continue to look for ways to 
enhance the State-to-State and to 
provide more development opportuni-
ties. You’ll see throughout the State-
to-State our requests for contributing 
authors. We have two goals here: to 
present your ideas to a broad audi-
ence and to introduce the readers 

to you. We want to help your prac-
tice. We invite you to send us your  
articles, and we’ll get you published 
as quickly and as often as we can. And 
by all means, please let us know how 
we can serve you better. Feel free to 
contact me at dworkman@bakerlaw.
com or by telephone at 202/861-1602.

P l e a s e  v i s i t  t h e  u p d a t e d  
Out-of-State Division website at  
flabaroutofstaters.org. It contains a 
number of new features in an easier-
to-use format. You also can search 
for and view articles on the web-
site. You should receive a link via 
email to each edition of the news-
letter that allows you to view the 
edition online in color at your desk 
or on your mobile device. Check it 
out! You can also find us on Twitter 
@TFBOutofState and Facebook @
TheFloridaBarOutofStateDivision.

Help us to help you: participate in 
the Out-of-State Division. By doing 
so, you’ll help other out-of-state law-
yers wherever they are around the 
world. We’ve mentioned in the past 
the reach of the OOSD. We’re here 
to help you wherever you practice. 
And we’d love to meet you. The result 
should be a win-win for everyone. We 
challenge you to think of new ideas 
on how the OOSD can continue to 
improve services to Florida lawyers 
practicing out of state.

Please feel free to contact the 
OOSD leadership. On page 12, you’ll 
find the mission of the Out-of-State 
Division, and on page 17, you’ll find 
a list of officers and executive council 
members. The Out-of-State Division 
is here to help you turn our shared 
interests into a strong professional 
practice. We’re not shy—we want to 
help your practice.

Most important—please join and 
get involved!

EDITOR'S CORNEREDITOR'S CORNER
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Become a contributor!
See submission information

on page 16.

Contributing authorsContributing authors

Tim Brown, associate editor of State-to-State, is a 
senior in-house attorney at the National Automobile 
Dealers Association (NADA) with extensive experience 
in public policy, regulatory, antitrust compliance, 
and international and government affairs. He can be 
reached at 703/821-7039 or tbrown@nada.org.

Tim Chinaris is professor of law at Belmont University 
College of Law in Nashville, Tennessee, where he 
teaches courses in legal ethics, torts, insurance law, and 
other subjects. He is licensed to practice law in Florida, 
Alabama, Tennessee, and Texas. Professor Chinaris 
was ethics director of The Florida Bar from 1989 to 
1997, where he ran the popular “ethics hotline” service 
that answers more than 25,000 calls annually from bar 
members. Professor Chinaris represents lawyers in a 
wide variety of ethics matters and serves as an expert 
witness in professional responsibility cases. He recently 
joined the ethics law firm of Smith, Tozian, Daniel, and 
Davis PA as Of Counsel. He can be reached at 615/460-
8264 or tchinaris@chinarislaw.com.

Manuel Farach is a shareholder with Mrachek, 
Fitzgerald, Rose, Konopka, Thomas & Weiss PA in 
West Palm Beach, Florida. He represents businesses 
and individuals seeking help with complex real estate, 
business, and appellate issues. Mr. Farach is triple 
board-certified by The Florida Bar in real estate law, 
business litigation, and appellate law, and past chair 
of the Florida Supreme Court Committee on Standard 
Jury Instructions for Contract Cases. He is chair of the 
19th Circuit Judicial Nominating Commission and past 
chair of the Fourth District Court of Appeal Judicial 
Nominating Commission. Mr. Farach also serves as 
chair of the ABA’s Real Property Litigation Committee 
and is a Fellow of the American College of Real Estate 
Lawyers where he serves as chair of the Bankruptcy and 
Real Estate Litigation Committee. He can be reached 
at 561/721-1343 or mfarach@mrachek-law.com.

The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors. They 
can serve as a resource to fellow division members who might have a question regarding these authors’ areas 
of expertise or if a referral is needed.

Joy Heath, president-elect of the Out-of-State 
Division, is a partner at Williams Mullen in Raleigh, 
North Carolina. She focuses her practice on the 
representation of clients in the health care industry. 
She assists providers in monitoring and responding to 
opportunities to develop new capacities and advises 
on state-specific issues related to private equity 
arrangements, large-scale transactions, and a range of 
health care development initiatives. She can be reached 
at 919/559-3904 or jheath@williamsmullen.com.

Hayley McAleese is a rising 2L at the University of 
Florida Levin College of Law, where she is an editor 
for Florida Law Review and president of the Law 
Association for Women. She expects to graduate in May 
2025 and hopes to work as a litigator afterward. She 
was a judicial intern for the United States District Court 
for the Middle District of Florida, Tampa Division, this 
past summer, where she interned for U.S. District Judge 
Thomas Barber, U.S. Magistrate Judge Amanda Arnold 
Sansone, and U.S. Bankruptcy Judge Catherine Peek 
McEwen. She can be reached at hayleym@ufl.edu.

Catherine Peek McEwen is a U.S. bankruptcy judge for 
the Middle District of Florida, Tampa Division, and is 
co-chair of The Florida Bar Pro Bono Legal Services 
Committee. One of Judge McEwen’s mantras is that 
“judges admire pro bono volunteers.”
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Anais Taboas is the president of the Out-of-State 
Division. She joined the Legal Services Corporation 
in February 2019 as program counsel for Pro Bono 
Innovation and Veterans Grant Administration in the 
Office of Program Performance. She previously served 
as the pro bono program director at LSC grantee 
Maryland Legal Aid, the South Florida pro bono 
program officer at the Florida Bar Foundation, and 
as a staff attorney and private attorney involvement 
coordinator for LSC grantee Florida Rural Legal 
Services. She is admitted to practice in Florida and 
the District of Columbia. She can be reached at  
305/528-2811 or anaistaboas@gmail.com.

CONTRIBUTING AUTHORS
Continued, from page 15

Luke R. VanFleteren is a business litigation attorney 
who focuses his practice on labor and employment 
law at Stinson LLP. He represents and counsels clients 
in state and federal courts and before administrative 
agencies, and he advises employers on employment, 
labor, and wage and hour issues. He also handles a 
variety of arbitration matters including those related 
to employee restrictive covenants. Mr. VanFleteren’s 
practice serves clients in a variety of jurisdictions, 
including Kansas and Alabama, and his practice in 
Florida has expanded with the firm’s opening of a 
new office in downtown Tampa. He can be reached at  
luke.vanfleteren@stinson.com.

S t a t e - t o - S t a t e
THE PUBLICATION OF THE OUT-OF-STATE DIVISION OF THE FLORIDA BAR

FLORIDA... 
    was
      discovered
        by an
          out-of-stater.

Anais Taboas, Washington, D.C. .....................................................................................................President
Joy Heath, Raleigh, N.C. .......................................................................................................President-Elect
G. C. Murray II., Washington, D.C. ............................................................................................... Treasurer
Mindi Wells, Columbus, Ohio ..........................................................................................................Secretary
Brandon L. Wolff, Philadelphia, Pa. ...................................................................Immediate Past President
Emily K. Young, Tallahassee, Fla. ........................................................................ Program Administrator
Donald A. Workman, Washington, D.C. .............................................................................................. Editor
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Susan L. Trainor, Tallahassee, Fla. ............................................................................................ Staff Editor
Maliwan Theo, Tallahassee, Fla. ................................................................................................... Layout
State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially reviewed and peer reviewed for 
matters concerning relevancy, content, accuracy, and style. State-to-State is sent electronically to approximately 15,000 legal 
practitioners throughout the United States.

Statements or expressions of opinion or comments appearing herein are those of the contributors and not of The Florida 
Bar or the division.

The deadline for the FALL 2023 issue is OCTOBER 13, 2023. Articles should be of interest to legal practitioners with 
multijurisdictional practices. Please submit articles in a Word format via email to Don Workman, dworkman@bakerlaw.com. 
Please include a brief biography with contact information and a photograph of the author. If a digital photo is not available, 
please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street, Tallahassee, FL 32399-2300.

Donald A. Workman, editor of State-to-State, is an out-of-state representative on The Florida Bar Board 
of Governors and an OOSD past president. Mr. Workman is a partner in the Business Group and head of 
BakerHostetler’s bankruptcy and creditors’ rights practice in the Washington, D.C., office. His practice 
areas include business bankruptcy, creditors’ rights, debtor reorganizations, general insolvency, stockbroker 
liquidations, and commercial litigation. He can be reached at 202/861-1602 or dworkman@bakerlaw.com.
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President
Anais Taboas
3333 K Street NW
Washington, DC 20007-3500
305/528-2811
anaistaboas@gmail.com

President-Elect
Joy Heath
Williams Mullen
301 Fayetteville Street, Ste. 1700
Raleigh, NC 27601-2173
919/559-3904
jheath@williamsmullen.com

Treasurer
G. C. Murray II.
Association GC
www.association.law
202/793-4748
gc@association.law

Secretary
Mindi Wells
P.O. Box 163456
Columbus, OH 43216-3456
614/702-7473
m-wells@onu.edu

Immediate Past President
Brandon L. Wolff
Kaufman Dolowich & Voluck
Four Penn Center
1600 John F. Kennedy Blvd., Ste. 1030
Philadelphia, PA 19103-2811
646/599-9422
bwolff@kdvlaw.com

Board of Governors Members
Brian D. Burgoon
Burgoon Law Firm LLC
PO Box 8945
Atlanta, GA 31106
404/260-5147
burgoon@burgoonlaw.com

Eric L. Meeks
Meeks Law Firm Inc.
P.O. Box 8098
Cincinnati, OH 45208-0098
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emeeks@meekslawfirm.com
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E. Duffy Myrtetus
OOSD Liaison to BOG
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dworkman@bakerlaw.com
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W. Bard Brockman
Bryan Cave Leighton Paisner LLP
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404/572-6600
bard.brockman@bclplaw.com

Timothy P. Chinaris
P.O. Box 120186
Nashville, TN 37212-0186
904/295-7395
tchinaris@chinarislaw.com

Adam J. Ouellette
Ouellette Carr LLC
P.O. Box 809
Columbus, NC 28722-0809
954/641-8269
adam@broward-law.com
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Terms Expiring 2025
Lauren C. Bingham
U.S. Department of Justice, CIV-OIL
Ben Franklin Station
PO Box 868
Washington, D.C. 20044-0868
202/616-4458
lauren.c.bingham@usdoj.gov

Tiffany N. McKenzie
Harrison & Held
1180 W. Peachtree Street NW,  

Ste. 2040
Atlanta, GA 30309-3487
404/566-4303
tmckenzie@harrisonheld.com

Lawrence (Larry) H. Kunin
Morris Manning & Martin LLP
3343 Peachtree Road NE, Ste. 1600
Atlanta, GA 30326-2400
404/233-7000
lkunin@mmmlaw.com

Program Administrator
Emily K. Young
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300
850/561-5650
eyoung@floridabar.org

CLE Committee
Grace Heath Wynn, Chair
1919 M Street NW, Floor 8
Washington, DC 20036-3537
202/796-0602
graceheathwynn@gmail.com

Information Committee
Donald A. Workman, Chair
Baker Hostetler LLP
1050 Connecticut Avenue NW, 
	 Ste. 1100
Washington, DC 20036-5318
202/861-1602
dworkman@bakerlaw.com

Legislative Committee
G. C. Murray II, Chair
Association GC
www.association.law
202/793-4748
gc@association.law

Membership Growth Strategy 
Committee
Timothy P. Chinaris, Chair
P.O. Box 120186
Nashville, TN 37212-0186
904/295-7395
tchinaris@chinarislaw.com

Multi-State Practice Committee
Timothy P. Chinaris, Chair
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Nashville, TN 37212-0186
904/295-7395
tchinaris@chinarislaw.com

Social Media Committee
Tim Brown, Chair
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tbrown@nada.org
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Choose one:
OS Member Division Dues (Item number – 8161001)

OS Affiliate Division Dues (Item number – 8161002)

Name: 	  Florida Bar Number: 	

Firm: 	

Office Address: 	

City/State/ZIP: 	

Email: 	

Membership Application for

The Florida Bar 
Out-of-State Division

More than 10 percent of Florida Bar members reside outside the state of Florida.

Although the division represents the interests of all lawyers outside the state, active 
participation in the division requires an election on the annual dues statement and, of 
course, the payment of dues (only $35).  

Membership in this division will provide a forum for communication and education for the 
improvement and development of your practice through:

•	Reduced fees for division-sponsored continuing legal education programs
•	A newsletter especially designed for out-of-state practitioners
•	A ready network for referrals and access to information through regional coordinators
•	A web page especially designed for out-of-state practitioners
•	An annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount 
of $35 with this completed application form to:

Out-of-State Division
The Florida Bar

651 E. Jefferson Street
Tallahassee, FL 32399-2300

Membership will expire June 30.  Dues will not be prorated.

To learn more, visit our website at www.flabaroutofstaters.org, or contact the
program administrator at eyoung@floridabar.org.

Membership Application for
The Florida Bar Out-of-State Division

flabaroutofstaters.org	 18	 State-to-State  —  Summer 2023

https://urldefense.com/v3/__http:/FB.informz.net/z/cjUucD9taT0xMDQ5ODU2OCZwPTEmdT0xMDk1OTczODEzJmxpPTkzNTIzMzc3/index.html__;!!FRfqb9lMRA!hm53tOtBYQT1GAy-y2NJr0HCshqoeRiFQEW9VEppeggYLi7bERgVqHHX8IHYXvQylw$
http://www.flabaroutofstaters.org
mailto:eyoung%40floridabar.org?subject=


The Florida Bar – Out-of-State Division
Application for Student Membership

Of the more than 100,000 members of The Florida Bar, more than 14,000 members reside and/or practice 
outside Florida. The Out-of-State Division of The Florida Bar represents the interests of all Florida lawyers 
residing and/or practicing outside the state.

The Out-of-State Division seeks to keep its members informed of recent developments that could impact their 
practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both socially 
and professionally—with other out-of-state Florida attorneys. Membership in the division provides access to 
the division’s newsletter (State-to-State), the division's website (www.flabaroutofstaters.org), division-sponsored 
continuing legal education programs, and division meetings.

Student membership in the division will:
	Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing 

law as a Florida attorney outside the state.
	Allow for communication with Florida lawyers practicing in a variety of locales nationwide.
	Provide the member with access to the division’s newsletter and website, which are designed especially 

for out-of-state practitioners, and an opportunity to submit articles for publication.
	Entitle the member to a reduced fee for division-sponsored continuing legal education programs.

To join, mail this completed application form to:  
Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.

(The application form also may be sent by email to eyoung@floridabar.org.)  
Student membership will expire upon admission to The Florida Bar or one year after graduation 

from law school, whichever occurs first. There is no membership fee for students.

NAME: 	

SCHOOL: 	

DATE OF GRADUATION (MO/YR): 	

ADDRESS: 	

	

PHONE: 	

EMAIL: 	

LIST CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST: 	

SIGNATURE: 	  DATE: 	
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This application is for attorneys only.  FRPs need to post credit via their online profile.

Continuing Legal Education 
Application for Course Attendance Credit

The Florida Bar 
Legal Specialization & Education 

651 E. Jefferson Street 
Tallahassee, FL 32399-2300

(850)561-5842 (Phone) (850)561-9421 (Fax)
clemail@floridabar.org

Name:

State: ZIP:

Fax:

Attorney #:

Address: 

City:  

Phone: 

Activity Title: 

Sponsor Name:  

Date and Location of Course: 

Please attach a course brochure and/or outline which:

(A)  Fully describes the course content and level of presentation
(B)  Indicates the time devoted to each topic covered within the program
(C)  Identifies the instructors

BOARD CERTIFICATION CREDIT

Please list the area(s) of certification applicable to this activity:

For more information on The Florida Bar’s Board Certification program, 
visit: www.floridabar.org/certification

Total Minutes on Instruction: (excluding breaks, meals, and introductions and based on a 50-minute hour)

Total Credit (Total Minutes Divided by 50 = Credit Hours)
50

If requesting Ethics, Professionalism, Substance Abuse, Mental Illness Awareness, Bias Elimination, or Technology Credit, 
please check appropriate box below.

Ethics Substance Abuse Bias Elimination

Professionalism Mental Illness Awareness Technology

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking certification credit, please 
do not submit further courses for evaluation.  There is no carry over of hours in Florida from one reporting period to the 
next.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.

**PLEASE NOTE OUR NORMAL PROCESSING TIME IS 2-4 WEEKS.**
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☐ 1/4 page (8160022) $250.00

☐ 1/2 page (8160021) $400.00

☐ Full Page (8160020) $750.00

Please indicate 
Ad Size Item number Cost

Your advertisement may be submitted electronically as a .jpg, .tif or .pdf file, at 300 ppi or larger. Black & white camera-
ready copy is also acceptable. Payment is by check only and must accompany the proposed ad and signed agreement 
below. There is a discount for multiple insertions.

For further information, contact Emily K. Young, program administrator, 850/561-5650 or eyoung@floridabar.org

Company Name: ________________________________________________________________________________

Address: ______________________________________________________________________________________

Contact: _______________________________________________________________________________________

Phone No: ( _____ ) _________–____________

Fax No: ( _____ ) _________–____________

Email: _________________________________________________________________________________________

Signature: _____________________________________________________________________________________

Advertise in State to State!Advertise in State to State!

eyoung@floridabar.org.
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