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NORTH CAROLINA STATE CAPITOL

Photo: User: (WT-shared) Bz3rk at wts wikivoyage, CC BY-SA 3.0, via Wikimedia Commons

The North Carolina State Capitol in Raleigh is the former seat of the legislature of North Carolina,
which housed all of the state’s government until 1888. The Supreme Court and State Library

moved into a separate building in 1888, and the General Assembly moved into the State Legislative
Building in 1963. Today, the governor and his immediate staff occupy offices on the first floor of the
Capitol. The Capitol was declared a National Historic Landmark in 1973.
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The end of a great year

The Florida Bar Convention in June
2022 marks the ends of my second
non-consecutive term as president
of the Out-of-State Division (OOSD)
of The Florida Bar. It was of course
another challenging year given the
restrictions of COVID-19 and limited
travel. The OOSD relies on the ability
to travel to meet with Florida lawyers
throughout the country.

But, we took a giant step in the
right direction. The OOSD was hon-
ored to join The Florida Bar Board of
Governors’ out-of-state meeting last
October in Asheville, North Caro-
lina. The event was a big success in
furthering the OOSD mission, as we
met several Florida Bar members,
some of whom have become active
and will join the OOSD Executive
Council. Like most organizations, the
OOSD thrives not only from meet-
ings, but also from new and rotating
leadership.

As I write this article, the OOSD
1s meeting live at the Annual Florida
Bar Convention in Orlando. Coming
out of COVID-19, The Florida Bar has
the perfect theme for the 2022 con-
vention: Back to the Future. That can
be said for all of us. An interesting
indicator that we are going back to
the future is that when live meetings
restarted, the most common SWAG
from vendors was hand sanitizer.
Luckily I have an ample supply, as
the most common SWAG has gone
back to being a plethora of pens.

President’s
message

Lawrence (Larry) H. Kunin

I would like to thank the OOSD
executive council members for their
lengthy service to the OOSD and for
providing support that made my role
easy. I would also like to thank the
OOSD program administrator, Emily
Young. The OOSD could not function
without Emily, who handles all of the
0OO0SD’s administrative needs. Emily
also provides consistency through
changing and evolving executive
councils. Without intending to leave
out anyone’s unique contribution, I
would also like to thank Don Work-
man, who leads up the preparation of
the State-to-State newsletter, and his
editor, Susan Trainor.

Brandon Lee Wolff of Philadelphia
will be taking the reins as president
of the OOSD for 2022-23. Brandon
has provided valuable service to the
0O0SD, which he has done on top of
his duties for the Young Lawyers
Division.

The OOSD has not yet planned its
next live meeting, but it is expecting
at least one more in-person meet-
ing in 2022. In addition to attending
the Board of Governors’ out-of-state
meeting, the OOSD also historically
attends the Young Lawyers Divi-
sion’s out-of-state meeting, and we
understand that the YLD is planning
a meeting TBD in 2023.

If you have not “checked the box”
for OOSD in your annual Florida Bar
membership and paid the $35 fee,
you are not a member of the OOSD,
which relies on its revenues to deliver
its benefits to out-of-state members
of The Florida Bar. Please “check the
box” in your annual renewal with The
Florida Bar.

Regardless, all out-of-state lawyers
are welcome to attend a meeting
to meet the OOSD and to see what
we offer. Stay tuned to the OOSD
website, www.flaoutofstaters.org,
for scheduling and CLE updates. I
will remain on the Executive Coun-
cil as the immediate past president
of the OOSD and will be happy to
speak to anyone with questions or
interest. Contact me at lkunin@
mmmlaw.com or 404/504-7798. You
may also contact incoming President
Brandon Lee Wolff at bwolff@kdv-
law.com or 646/599-9422 or Emily
Young at eyoung@floridabar.org or
850/561-5650.

FIorlda Lawyers Helpline

'ELL
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Preparing for the year ahead

I am excited to be writing to you
before I begin my year as president
of the Out-of-State Division. I plan
to continue the division’s efforts to
engage new members and offer even
more CLEs that are of interest to our
members. In the last year, we have
welcomed new members at each of
our meetings, and I hope you can
be the next member to become more
involved with the division.

I first got involved with the OOSD
by attending the Annual Florida Bar
Convention, and I was immediately
welcomed by the executive council
members at the OOSD meeting. If
you are new to participation within
the OOSD, I hope you also take the
first step by attending one of our
meetings. You can immediately get
involved by participating in one of the
00SD’s committees, assisting our so-
cial media efforts, or helping to plan a

The legal profession
1S moving to e

President-
elect’s

message

Brandon L. Wolff

CLE designed for out-of-state Florida
attorneys. You can also participate in
remote pro bono opportunities.

Finally, you can network with our
diverse membership, which consists
of 15,242 members outside of Flori-
da. Our members are in every state,
and we even have 174 members out-
side the country. You should espe-
cially take advantage of the unique

Exclusive offer for

opportunity to interact with leaders
of The Florida Bar at our annual joint
meeting with the Board of Governors.
Please join us at our next meeting
and take the next step to get more
involved with the OOSD.

If you have any questions, please
do not hesitate to contact me or any
of our executive council members. I
look forward to hearing from you and
meeting you soon!

dW

The Florida Bar members:

< I ~

Starting at only $99/yr
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Corporate Transparency Act to have
major impact on clients and attorneys

On January 1, 2021, Congress
passed the Corporate Transparency
Act (CTA)! as part of the National
Defense Authorization Act for Fis-
cal Year 2021 (NDAA).2 The CTA
creates an important new reporting
requirement and provides for a fed-
eral database of beneficial ownership
of U.S. corporations, limited liability
companies and certain other entities,
and certain foreign entities, to be
administered by Treasury’s Finan-
cial Crimes Enforcement Network

(FinCEN).

When implementing regulations
are finalized, the CTA could have a
major impact on U.S. and non-U.S.
clients as well as attorneys. After
many years of U.S. states enhancing
corporate confidentiality, clients with
complex ownership structures will
need assistance of counsel to under-
stand and comply with the CTA, and
those with legitimate confidentiality
needs may be resistant. Law firms
that have regularly formed corpora-
tions and limited liability companies
for clients may be hard-pressed to
comply with the CTA’s mandate to
identify attorneys or staff who were
involved in forming those entities, as
well as alerting present and former
clients to their CTA reporting and
updating requirements.

This article is not intended as a
comprehensive explanation of the
CTA,? but rather a brief and some-
what informal discussion of certain
important issues to be addressed in
the final regulations. Ethics issues
are not discussed. Views expressed
in this article are strictly those of the
author.

CTA purpose and background
Citing the formation of more than
2 million U.S. corporations and
limited liability companies each year,
NDAA sec. 6402 (Sense of Congress)
ties the lack of beneficial owner in-
formation to malign actors utilizing

by Jonathan H. (Jason) Warner

U.S. entities to facilitate illicit activity
such as money laundering, financing
of terrorism, serious tax fraud, hu-
man and drug trafficking, securities
and financial fraud, and foreign cor-
ruption.* The Conference Report men-
tions national security concerns and
facilitating law enforcement inves-
tigations as reasons for enactment.?

FinCEN issued an Advance Notice
of Proposed Rulemaking (ANPR) on
April 5, 2021,% posing a number of
questions for response. More than
240 supportive or critical comments
were received, but despite a statu-
tory deadline to issue final regula-
tions by December 31, 2021,” FinCEN
took until December 7, 2021, to issue
proposed regulations, including 168
pages of comments on various issues,
additional questions, and a lengthy
regulatory analysis.”® The lengthy
delay suggests that FinCEN may be
struggling to cope with the complexi-
ties of the inherent corporate issues
and the potential impact on small
business, while under pressure from
law enforcement and transparency
advocates to be as strict as possible.

Final regulations have not been is-
sued as of this writing, and FinCEN
has yet to issue an ANPR on secu-
rity for the new database and access
to it by domestic law enforcement,
domestic financial institutions, gov-
ernment agencies, and approved for-
eign authorities.® While the CTA did
not state a deadline for the database
regulations, FinCEN acknowledges
that CTA report filing cannot com-
mence until FinCEN develops a new,
secure information technology system
to accept, process, and maintain the
CTA reports and provide access in a
manner useful to law enforcement
and financial institutions, while pre-
venting unauthorized access.!°

FinCEN also deferred regulations
to implement the CTA’s intended re-
vision of the Customer Due Diligence

Rules (the CDD Rules, informally
known as the “Know Your Customer”
Rules) used by financial institutions,!!
required by CTA sec. 5336(d) to be
done no later than one year after
the effective date of the CTA regu-
lations.!'2 The revision is intended to
rescind certain verification require-
ments regarding beneficial ownership
identification, in order to conform
the CDD Rules to the CTA because
financial institutions, with customer
consent, will have access to the CTA
database for confirmation of "Know
Your Customer" information provided
to the financial institution by the ac-
count holder.

Other than the Conference Report,
there is little meaningful legislative
history for the CTA. But the gist of the
CTA has been proposed in one form or
another since at least 2008, following
the 2006 report by the Financial Ac-
tion Task Force (FATF)* criticizing
the United States for not collecting
beneficial ownership information in
accordance with FATF standards.®
Despite a number of legislative pro-
posals, Congressional inaction con-
tinued, leading to a second critical
FATF report in 2016.1¢ The Corporate
Transparency Act of 2019 may be
seen as the precursor of the 2021
CTA, departing from previous ver-
sions by proposing a federal database
with direct applicant filing (rather
than requiring the states to begin
collecting such information at the
time of entity formation and through
annual reports) and placing the bur-
den directly on the entity rather than
attorneys and other “gatekeepers” in-
volved in the incorporation or equiva-
lent process, as was the case in prior
versions.!® The 2019 version and sev-
eral other bills then pending in the
Senate'®may be of some interpretive
value as to the CTA.

Another factor cited in the CTA was
to bring the United States into compli-
ance with international standards.?
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As noted in the Commentary, ben-
eficial owner registries were intro-
duced in the European Union and
the United Kingdom starting in 2017,
with the goal of being made publicly
accessible by 2020.2! FinCEN also
drew heavily on the U.K. experience
in the regulatory analysis included
with the Proposed Regulations.?? The
U.K. model includes procedures for
verification of reported information,
and (uncodified) NDAA sec. 6502(b)(1)
(C) and (D) directs a study of the costs
and resources necessary to implement
verification requirements under the
CTA.

Reporting requirement

NDAA sec. 6403(a) adds new sec.
5336 to U.S. Code Title 31, Ch. 53,
Subchapter II, requiring that, start-
ing after an effective date to be deter-
mined when final regulations are is-
sued, newly formed U.S. entities and
newly registered foreign entities clas-
sified as a “Reporting Company” must
report their beneficial ownership to
FinCEN at the time of formation or
registration, with the report including
the Reporting Company’s full name,
trade name, business street address,
jurisdiction of formation, U.S. tax-
payer identification number (TIN),
and information about the beneficial
owner(s), as discussed further below.
The Proposed Regulations would re-
quire filing within 14 calendar days
from the date of creation or regis-
tration.?® Numerous commentators
have pointed out that in some states
it may take more than 14 days to re-
ceive confirmation of filing, and that
entities in that short period may not
have finalized intended ownership,
settled on a proper business street
address, or obtained a TIN.?* Com-
ments to FinCEN have pointed out
that the Proposed Regulations also do
not consider specified advanced or de-
layed effective dates of incorporation
permitted under some states’ laws.?®

The Proposed Regulations would
require preexisting Reporting Com-
panies (those formed or registered
before the effective date) to report

within one year of the effective date,
although the CTA allowed up to two
years.?® It would seem that the accel-
erated reporting date may be an at-
tempt to make up for time lost in the
development of the Proposed Regula-
tions, although FinCEN’s Commen-
tary states that it originally intended
to have half of existing Reporting
Companies report in the first year.?”

Under the Proposed Regulations,
changes in reported information must
be reported within 30 days, although
the statute allowed up to one year.?
Inaccurate information may be cor-
rected without penalty within 14 days
after the date the Reporting Company
knew or should have known of the in-
accuracy, provided that date is within
90 calendar days of the date on which
the inaccurate report was filed.?®

Reporting Company

CTA sec. 5336(a)(11) defines a “Re-
porting Company” as (1) a corpora-
tion, limited liability company,*® or
“other similar entity” that is created
by the filing of a document with a
secretary of state or similar office
under the law of a (U.S.) state® or
(2) formed under the law of a foreign
country and registered to do business
in the United States by the filing of a
document with such office.??

Among the important questions
raised by the CTA was whether Fin-
CEN would attempt to classify gen-
eral partnerships or common law
trusts as Reporting Companies. The
answer is “not yet,” pending the study
required by NDAA sec. 6502(d).* Fin-
CEN’s Commentary and the Proposed
Regulations focus on entities formed
by filing a document with a secre-
tary of state,® and Prop. Regs. sec.
1010.380(c)(1)@)(C) deleted the word
“similar” (preceding “entity”) that
raised many questions as to what
might be so included. But general
partnerships and trusts remain with-
in the purview of the CTA under the
definitions of an “ownership interest”
and “directly or indirectly,” discussed
below.3

Another obvious question was
whether a foreign entity merely own-
ing U.S. real estate would be a Re-
porting Company if it did not have to

register to do business or apply for a
certificate of authority under appli-
cable state law. That issue is not ad-
dressed in the Proposed Regulations
or the Commentary,® but the reason
for the omission may be the contem-
poraneous release by FinCEN of an
ANPR?" under the Bank Secrecy Act?®
auguring potential establishment of
a nationwide database for real es-
tate purchases, both residential and
commercial, whether or not financed,
and without regard to nationality of
the purchaser. Proposed regulations
have not yet been issued as of this
writing.*

Reporting Company exceptions

CTA sec. 5336(a)(11)(B) provides
extensive exceptions to the definition
of a Reporting Company, including
publicly traded companies, nonprof-
its, governmental entities, and regu-
lated companies (such as banks) that
already provide beneficial ownership
information. An exception also is pro-
vided for an entity that employs more
than 20 persons on a full-time basis
in the United States, filed a federal
income tax return in the previous
year reflecting more than $5 million
in domestic source gross receipts or
sales in the aggregate, and has an op-
erating presence at a physical office in
the United States. Another exception
1s provided for an inactive company
not owned by any foreign person, in
existence for more than one year, not
engaged in an active business, that
does not hold assets of any type, and
has not in the preceding 12-month
period experienced a change of own-
ership or sent or received more than
$1,000. Subsidiaries of exempted com-
panies are exempt while the parent
exemption is effective.*

FinCEN did not add any exceptions
in the Proposed Regulations*' and
adopted the statutory language ver-
batim, with minor clarifications dis-
cussed in the Commentary at pages
67-73. Prop. Regs. sec. 1010.380(c)
(2)(xx1) clarifies the large operating
company exemption by (1) narrowing
the physical office requirement to one
owned or leased by the entity, not a
residence and not shared space other
than with affiliates; (2) relating the
definition of a “full-time employee”
to the definition at Treas. Regs. sec.
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54.4980H-1(a)(21) and 54.4980H-3;
and (3) limiting the gross receipts or
sales test to domestic source income
reported on an applicable IRS form,
including a consolidated return.

The requirement that an inactive
company be in existence for at least
one year is clarified to mean one year
prior to the CTA’s enactment, al-
though the change in ownership and
$1,000 limitation in the statute will
apply to any 12-month period.*> Un-
fortunately, FinCEN did not confirm
the logical conclusion that a Report-
ing Company can stop filing updates
if it is formally liquidated or admin-
istratively dissolved, although the
latter topic is discussed in context of
the regulatory analysis.*?

Proposed Regulations sec.
1010.380(c)(2)(xxii) clarifies the ex-
ception for a subsidiary of an exempt
entity, requiring it to be entirely
owned by one or more exempt enti-
ties. And Prop. Regs. sec. 1010.380(a)
(1)(iv) would require entities that are
not Reporting Companies by virtue
of one or more exemptions to file a
report (as a non-exempt company)
within 30 calendar days after the date
on which the entity no longer meets
any exemption criteria.* Accordingly,
initially excepted entities not only
should monitor their continued quali-
fication for exception (such as the 20
full-time employee rule, above, or loss
of exception status by a parent com-
pany), but also should be aware of the
NDAA sec. 6502(c) requirement for a
full study to be conducted within two
years after the effective date of the
CTA regulations by several federal
agencies, including the intelligence
community, with a report to Congress
whether any exempt entity or class
of exempt entities poses a significant
risk of money laundering, financing of
terrorism, proliferation finance, seri-
ous tax fraud, other financial crime, or
other risks related to the exemption.
Beneficial Owner

A beneficial owner of an entity
(Beneficial Owner) is defined in CTA
sec. 5336(a)(3)(A) as any individual

who, “directly or indirectly” (includ-
ing through contract, arrangement,
understanding, relationship, or oth-
erwise) (1) exercises “substantial
control” over the entity or (2) “owns
or controls” not less than 25% of the
“ownership interests” in the entity.*
The terms “control,” “substantial
control,” “directly or indirectly,” and
“ownership interest” are not defined
in the CTA, but are addressed in the
Proposed Regulations.

The CTA requires that a Reporting
Company report to FinCEN each Ben-
eficial Owner’s name, date of birth,
and current residential or business
address.*® Proposed Regulations sec.
1010.380(b)(1)(11)(C) instead requires
that the report include an individual
Beneficial Owner’s residential street
address “used for tax residency pur-
poses,” while asking for comments if
that phrase is clear in its meaning.*’
Not addressed is how that require-
ment would interact with addresses
used in federal and state tax reporting
or perhaps in controversies regarding
the “closer connection” test or treaty
tie-breakers for the federal income
tax definition of a U.S. tax resident.*®

The CTA also requires that the re-
port provide for each Beneficial Own-
er a unique identifying number from
an acceptable, nonexpired identifica-
tion document (such as a U.S. state
driver’s license or a U.S. or foreign
passport). Proposed Regulations sec.
1010.380(b)(1)(i1)(D) requires that the
report include an image of the docu-
ment from which the unique iden-
tifying number was obtained, with
the image including both the unique
identifying number and a photograph
of the bearer.

FinCEN 1s authorized to provide
an exclusive identifying number to
individuals and entities to be used
instead of the specified identifying in-
formation if the Reporting Company
or the Beneficial Owner so chooses.
The proposed FinCEN “identifier” is
discussed below.*

A. Disjunctive and broad defi-
nition. Although concern was ex-
pressed by commentators that the
CTA’s disjunctive Beneficial Owner
definition could be so broad as to be

potentially unworkable, the Proposed
Regulations doubled down, describing
a broader universe of potentially re-
portable Beneficial Owners that may
increase the likelihood of inadvertent
reporting errors.’® The Proposed Reg-
ulations intentionally did not follow
the existing CDD Rules®! requiring
disclosure of any individual who owns
25% or more of the equity interests of
a legal entity customer and a single
individual with “significant responsi-
bility to control, manage, or direct a
legal entity customer.” FinCEN’s stat-
ed rationale for that decision is that
while financial institution employees
can apply a qualitative approach in
determining significant control, that
would not be appropriate for CTA pur-
poses because the definition will have
to be interpreted by a much broader
spectrum of persons without training
or experience, thus with greater room
for errors. FinCEN further presumes
that the “substantial control” prong
will result in a Reporting Company
identifying at least one Beneficial
Owner even if no one person exceeds
the 25% “ownership interest” thresh-
old because of widespread holdings
in the Reporting Company or if ex-
ceptions to the definition of a Benefi-
cial Owner apply.5? FinCEN believes
that most Reporting Companies will
not have complex ownership struc-
tures and that those that do will have
chosen that structure despite other
costs. It claims that, in its experience,
“small but complex entities often are
the highest risk for money launder-
ing, terrorist financing, and other
illicit financial activity.”?®

But it 1s difficult to reconcile Fin-
CEN’s concern about the likelihood of
reporting errors with this extremely
broad definition that, as discussed
below, imports a control element into
the ownership determination, ignores
the CDD Rules’ definitive treatment
of trusts focusing on the trustee, and
requires complex determinations
about persons in control, creditors,
and upper-tier ownership by trusts
and partnerships. The broad defini-
tion increases the number of persons
that a Reporting Company must keep
track of in order to report any ap-
plicable changes, including address
changes, all with the risk of substan-
tial penalties for error by “untrained
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and inexperienced persons” at the
Reporting Company. FinCEN ac-
knowledges that the Proposed Regu-
lations can require more disclosure
than the CDD Rules, and makes it
clear that a complex Reporting Com-
pany should report every person who
might be a Beneficial Owner.>* Not-
ing that broader disclosure may be
more costly to Reporting Companies,
FinCEN says it expects that cost to be
minimal, and its answer to concerns
about revealing information about a
greater number of persons is that the
information is not public.5®

B. Ownership interest. The term
“ownership interest” also is broadly
defined in Prop. Regs. sec. 1010.380(d)
(3)(1), listing a full catalogue of (A)
any possible interest in an equity
security, a joint venture or business
trust, (without regard to transfer-
ability, classification as stock, or vot-
ing rights); (B) any capital or profit
interest in a limited liability company
or partnership, including limited and
general partnership interests; (C)
any proprietorship interest; (D) any
convertible instrument, future, war-
rant, or right to purchase, sell, or sub-
scribe to any of the above, regardless
of whether characterized as debt; or
(E) any put, call, options, or privilege
of buying or selling any of the above.?

Among the questions that arise
from this broad definition is whether
subsection (B), above, is referring
only to limited liability companies
and limited partnerships or is meant
to cover upper-tier general partner-
ships as well. The Commentary only
discusses “partnership interests,”” so
it is likely that members of a general
partnership in ownership of a Report-
ing Company would be potentially
reportable Beneficial Owners. Given
the complexity of capital and prof-
its interests and related provisions
in many limited liability companies
and general or limited partnership
agreements, including, for instance,
complex “waterfall” ownership that
may vary over time based on net cash
distribution, how and when will an

ownership interest be determined,
and how often will any change have
to be reported? The Proposed Regula-
tions fail to say.

C. Directly or indirectly. Proposed
Regulations sec. 1010.380(d)(3)(i1)
attempts to define through example
direct or indirect ownership in con-
junction with the concept of “control”
of an ownership interest, a concept
introduced in CTA sec. 5336(a)(3)(A)
(11) and not utilized in the CDD Rules.

Noting that direct or indirect own-
ership or control of an ownership in-
terest can be effected through a “va-
riety of means,” this subsection first
offers an example of joint ownership
of an undivided interest in an owner-
ship interest. That example may (or
may not) address community property
interests, not otherwise discussed
in the Commentary or the Proposed
Regulations.

A somewhat curious and unhelp-
fully circular second example is then
given, that of “control of an ownership
interest owned by another individu-
al.” The Commentary adds no insights
to the meaning beyond a bare mention
of “all facts and circumstances,”?® a
subjective test often conducted with
the full benefit of hindsight and with-
out proper weighting of relevancy and
particularly worrisome when penal-
ties may apply.

The third and last example address-
es an ownership interest held by a
trust, providing that direct or indirect
ownership or control may lie in a
trustee of the trust or other individual
(if any) with the authority to dispose
of trust assets; in a beneficiary who
is the sole permissible recipient of
income and principal from the trust or
has the right to demand a distribution
of or withdraw substantially all of the
assets from the trust; or in a grantor
or settlor who has the right to revoke
the trust or otherwise withdraw the
assets of the trust, through interme-
diate entities or by contract, arrange-
ment, understanding, or relationship.
5 By contrast, in developing the CDD
Rules, FinCEN itself acknowledged
that it is not possible to identify a
Beneficial Owner among the various
parties to a trust, and settled on iden-
tifying the trustee as the Beneficial

Owner, which apparently will be the
case under the CTA only for an ir-
revocable trust with multiple benefi-
ciaries.®® Apparently, untrained and
inexperienced persons will be more
able than financial institutions to
apply this complicated test, including
the possibility that both the grantor
and (an independent) trustee of a
revocable trust could both be deemed
to have a 100% ownership interest in
a Reporting Company entirely owned
by the revocable trust. FinCEN’s sug-
gestion to report everyone who might
be a Beneficial Owner is implicit here.

Unfortunately, not included here
is an example of how to determine
Beneficial Ownership in the case of
tiered entities with varying percent-
ages of direct ownership of underlying
subsidiaries. Hopefully, it will be safe
to rely on mathematics in the absence
of other guidance, and perhaps the
final regulations will address this.

D. Aggregation. Proposed Regula-
tions sec. 1010.380(d)(3)(111) provides
for aggregation of all the percentages
of an individual’s ownership interests
of every class or type, in comparison to
the undiluted ownership interests of
the company, to determine 25% own-
ership or control of a Reporting Com-
pany. Examples would be helpful,
particularly to indicate if all classes
and types of ownership interests are
to be weighted equally for aggregation
purposes, or if qualitative differences
should be considered.

It is difficult to read the Proposed
Regulations and the Commentary
without thinking that FinCEN has an
unstated, perhaps inchoate, set of at-
tribution rules in mind. Attribution is
an important and complicated concept
in tax and other legal practice areas
that should not be loosely imported
into new areas of law, particularly at
the risk of substantial penalties for
misinterpretation.

E. Substantial control. As with
other aspects of the Beneficial Owner
definition, the definition of “substan-
tial control” (including the catchall
of “any other form”) is very broad,
intended to cover de jure and de facto
authority. It is clear that day-to-day
managerial decisions (say for one part
of a Reporting Company’s assets or
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employees) do not make that decision
maker in substantial control unless
meeting another element of the cri-
teria. But in contrast to its “report
them all” approach discussed above,
here FinCEN rejected a per se rule
requiring listing all officers, instead
focusing on senior officers.

1. Definition. Proposed Regulations
sec. 1010.380(d)(1) defines substan-
tial control over a Reporting Com-
pany to include:

(1) Service as a senior officer of the
reporting company;

(1) Authority over the appointment
or removal of any senior officer or a
majority or dominant minority of the
board of directors (or similar body);

(111) Direction, determination, or
decision of, or substantial influence
over, important matters affecting the
reporting company, including but not
limited to:

(A) The nature, scope, and attri-
butes of the business of the re-
porting company, including the
sale, lease, mortgage, or other
transfer of any principal assets
of the reporting company;

(B) The reorganization, dissolu-
tion, or merger of the reporting
company;

(C) Major expenditures or in-
vestments, issuances of any
equity, incurrence of any sig-
nificant debt, or approval of the
operating budget of the report-
ing company;

(D) The selection or termination
of business lines or ventures, or
geographic focus, of the report-
ing company;

(E) Compensation schemes and
incentive programs for senior
officers;

(F) The entry into or termina-
tion, or the fulfillment or non-
fulfillment of significant con-
tracts; and

(G) Amendments of any sub-
stantial governance documents

of the reporting company, in-

cluding the articles of incorpora-

tion or similar formation docu-

ments, bylaws, and significant
policies or procedures; and

(iv) Any other form of substantial

control over the Reporting Company.

2. Direct and indirect exercise of
substantial control. Proposed Reg-
ulations sec. 1010.380(d)(2) further
elaborates that, as with ownership
interests, above, substantial control
over a Reporting Company can be ex-
ercised through a variety of direct and
indirect means, including through
board representation; ownership or
control of a majority or dominant
minority of the Reporting Company’s
voting shares;?! rights associated with
any financing arrangement or inter-
est in a company; control over one
or more intermediary entities that
separately or collectively exercise
substantial control over a Reporting
Company; arrangements or financial
or business relationships, whether
formal or informal, with other individ-
uals or entities acting as nominees, or
through any other contract, arrange-
ment, understanding, relationship, or
otherwise. An individual who has the
right or ability to exercise substantial
control shall be deemed to exercise
such substantial control.

3. How to report. As noted above,
FinCEN assumes that a Reporting
Company will identify at least one
Beneficial Owner under the substan-
tial control definition, regardless of
whether that individual also satisfies
the ownership test. Every individual
meeting the definition of “substantial
control” must be reported as a Ben-
eficial Owner. It seems that, despite
FinCEN’s disclaimer, its definition of
substantial control is much the same
as the “effective control” concept that
was heavily criticized in the devel-
opment of the CDD Rules, and that
FinCEN ultimately disavowed at the
time as “difficult to determine.”®?

4. Foreign entities and concepts.
Determining ownership and substan-
tial control may be difficult enough for
a domestic company in some cases,
but when a foreign entity is involved
in ownership of a Reporting Company,
such issues may require assistance of

foreign counsel.®®* For example, for
CTA reporting purposes, is a Ger-
man GmbH equivalent to a partner-
ship or a limited liability company so
that capital or profits interests are
relevant, or is it a corporation where
shareholding determinations might
be simpler? It would seem that the
federal tax “check the box” regula-
tions® are not relevant, and it may be
necessary to revert to the former Kint-
ner regulations® for whatever guid-
ance they offer in classifying a foreign
entity. Similar issues can arise with
other foreign organizational forms
such as Anstalts, Stiftungs, and civil
law trusts, or with concepts of own-
ership such as usufruct or a pend-
ing interest in family property under
various foreign forms of community
property and forced heirship. And
complexity may compound if owner-
ship involves multiple entities from
multiple jurisdictions.

5. Beneficial Owner exceptions.
Proposed Regulations sec. 1010.380(d)
(4) provides exceptions from the Ben-
eficial Owner definition for a minor
child (as long as the information of
the child’s parent or guardian is re-
ported); an individual acting as a
nominee, intermediary, custodian, or
agent on behalf of another individual;
an individual whose control over or
economic benefit from a Reporting
Company derives solely from their
employment status (other than as a
“senior officer”); an individual whose
only interest in a Reporting Company
is a future interest through a right of
inheritance; and a creditor of a Re-
porting Company unless the creditor
exercises substantial control over the
entity or owns or controls 25% or more
of the ownership interests.

If not changed in the final regula-
tions, Reporting Companies will need
to be extremely careful applying these
exclusions, particularly regarding
creditors. A creditor is further defined
in subsection (d)(4)(v) as an individual
who would be a Beneficial Owner
under subsection (d) solely through
rights or interests in the company for
the payment of a predetermined sum
of money, such as a debt and the pay-
ment of interest on such debt. For the
avoidance of doubt, any capital inter-
est in the reporting company, or any
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right or interest in the value of the re-
porting company or its profits, are not
such rights or interests for payment
of a predetermined sum, regardless of
whether they take the form of a debt
instrument. If the individual has a
right or ability to convert the right
to payment of a predetermined sum
to any form of ownership interest in
the company, that individual is not
a creditor of a reporting company for
purposes of this section.

It seems clear that shared appreci-
ation mortgages and equity kickers®
would disqualify the debtholder from
the creditor exception, but perhaps
a variable interest rate pegged to
financial performance metrics would
not disqualify.

Protection against disclosure
CTA sec. 5336(c) provides that
Beneficial Owner information re-
ported to FinCEN is not to be public
information,” and is to be kept confi-
dential in a secure, private database.
But, subject to appropriate protocols,
the information may be disclosed
to federal national security, intelli-
gence, or law enforcement agencies;®
state, local, or Tribal law enforcement
agencies if authorized by a court to
seek such information in a criminal or
civil investigation; federal functional
or other appropriate regulators; and
pursuant to a request from a federal
agency, a foreign law enforcement
agency, prosecutor, or judge of anoth-
er country, including a foreign central
authority or competent authority (or
like designation), under an interna-
tional treaty, agreement, convention,
or official request made by law en-
forcement, judicial, or prosecutorial
authorities in trusted foreign coun-
tries when no treaty, agreement, or
convention is available.5®

With the consent of the Reporting
Company, FinCEN may also disclose
the information to a financial institu-
tion subject to customer due diligence
requirements, to facilitate the com-
pliance of the financial institution
with such requirements under appli-
cable law.™ It is expected that banks

routinely will request such informa-
tion to verify “Know Your Customer”
data provided by the customer, with
corresponding changes expected in
the CDD Rules to reflect this aspect
of the CTA.

The issue of security of the reported
information, including protocols for
access to and disclosure of Beneficial
Owner information, is deferred to
future regulations, but the reference
in the Commentary to “law enforce-
ment at every level” using the re-
ported Beneficial Owner information
might not comfort those with security
concerns.”

Penalties

CTA sec. 5336(h)(3)(A) provides a
civil penalty up to $500 per day that
a violation continues, and a criminal
penalty of a fine up to $10,000 and/or
two years imprisonment for willfully
providing false Beneficial Owner-
ship information or willfully failing
to report the required information.
A limited safe harbor is provided
for correcting inaccurate informa-
tion within 90 days of the inaccurate
submission, if filed within 14 days of
the date on which the Reporting Com-
pany became aware or had reason to
know that the original submission
was inaccurate when filed and re-
mains inaccurate.” FinCEN previ-
ously has been criticized for its lack
of public processes and procedures
to determine whether a monetary
penalty is justified and the size of the
assessed penalties.”™

Proposed Regulations sec.
1010.380(g) adds clarification of cer-
tain relevant terms, notably expand-
ing the “fails to report” language to
provide that a person may be liable
for failure to report complete or up-
dated Beneficial Ownership informa-
tion to FinCEN if the person directs
or controls another person regarding
the failure to report, or is in substan-
tial control of a Reporting Company
when it fails to report or update the
required information. It further adds
that providing a false or fraudulent
identifying photograph or document
is unlawful.™

Left unsaid is what a Reporting
Company 1s to do in the case of a
potentially listable Beneficial Owner

or employee who has a legitimate
disagreement with the intent of the
Reporting Company to list such per-
son as a Beneficial Owner, under
FinCEN’s suggestion to avoid errors
by reporting everyone. Or what if an
apparent Beneficial Owner simply
refuses to provide the required infor-
mation or provides information that
appears unreliable? The Reporting
Company, the recalcitrant Benefi-
cial Owner, and other persons under
the expanded definition of “fails to
report” may be liable for penalties.

In addition, NDAA sec. 6314 ex-
panded the whistle-blower protec-
tions under the Bank Secrecy Act
by amending 31 U.S.C. sec 5323.
Implementing regulations have not
been issued, but it appears that the
whistle-blower provisions can apply
to CTA violations.

Applicant

Other than that law firms them-
selves will be Reporting Companies
under the CTA, the issue that might
most concern law firms is the re-
quirement for a Reporting Company
to identify the Applicant, defined in
CTA sec. 56336(a)(2) as the individ-
ual who filed an application to form
a U.S. Reporting Company or who
registered or filed an application to
register a foreign Reporting Company
to do business in the United States.
Not only do the Proposed Regula-
tions fail to provide any meaningful
relief (other than, mercifully, for a
deceased Applicant),” but Prop. Regs.
sec. 1010.380(e) expanded the defini-
tion to include “any individual who
directs or controls the filing” of the
relevant documents.”™ Readers who
have practiced in a law firm of size
might agree that the expanded defi-
nition fails to realize the fluidity of
the concept of law firm supervision,
or the number of persons who might
be deemed to direct or control a fil-
ing. Indeed, the Commentary seems
Panglossian in its assumptions as to
the ready availability of information
about potential Applicants.” Numer-
ous comments to FinCEN from law
firms, corporate service providers,
and others have sought relief from
the potentially overwhelming burden
of identifying, locating, and obtaining
requisite Applicant information from
current or former attorneys and staff
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for all Reporting Companies their
office formed or registered to do busi-
ness before the effective date of the
CTA final regulations. And for firms
that routinely destroy older records
after applicable retention dates, iden-
tifying potential Applicants or clients
who may be Reporting Companies
may be even more difficult. Hopefully,
the final regulations will include some
relief in the form of a grandfathering
rule for potential Reporting Compa-
nies formed before a given date.

Another issue for law firms will be
that of entities for which firm person-
nel might be an Applicant, but that
have ceased operations. The inactive
company exception, above, may cover
many of such potential Reporting
Companies, but it does not apply if
owned by a foreign person (directly or
indirectly, even partially), and some
diligence would be required to ensure
that the inactive company does not
own any assets. As noted above, Fin-
CEN has not provided any guidance
regarding administratively dissolved
or liquidated companies.

Proposed Regulations sec.
1010.380(e) revises the Applicant
definition slightly, substituting “com-
pany applicant” for the statutory term
“Applicant,” and also substituting
“files the document that creates” for
the statutory language “files an appli-
cation to form” a domestic Reporting
Company, to achieve consistency with
the definition of a domestic Reporting
Company in CTA sec. 56336(a)(11) as
“created by a filing of a document.”
Similar changes were made regarding
a foreign Reporting Company.™

The information to be reported about
the Applicant (and supervisor(s)) in-
cludes the person’s business street ad-
dress if the formation or registration
document is filed in the course of the
individual’s business, otherwise the
individual’s residential street address
used for tax residency purposes. Simi-
lar to the information required for a
Beneficial Owner, above, the report
must include a unique identifying

number, along with an image of the
document showing the unique iden-
tifying number and the Applicant’s
photograph.™

FinCEN identifier

As noted above, the CTA offers Ap-
plicants (as well as Reporting Com-
panies and Beneficial Owners) the
alternative of applying to FinCEN
for a “unique FinCEN identifier” to
be used on reporting forms in lieu of
the information about the Reporting
Company, the Applicant, or Beneficial
Owners otherwise required for the
report.®’ To avoid delay, attorneys and
staff who may be Applicants should
consider applying for the FinCEN
identifier as soon as FinCEN is ready
to issue them, and encourage their
client Reporting Companies and Ben-
eficial Owners to do so as well.

Another good reason for obtain-
ing a FinCEN identifier is the im-
plicit requirement that Applicants
and Beneficial Owners will have to
report future address changes to the
Reporting Company so it can file an
updated report with FinCEN within
30 days of the date of change.®! With a
FinCEN identifier, updated informa-
tion such as an address change is to
be reported directly to FinCEN rather
than to all Reporting Companies for
which the person might be an Appli-
cant or Beneficial Owner.%?

Effective date

Reading the FinCEN Commen-
tary about CTA implementation, one
might get the sense that the effective
date 1s not imminent, and FinCEN
specifically asked for comments on
timing and implementation issues to
be considered.®® FinCEN says that a
new information technology system
(BOSS, the “Beneficial Ownership
Secure System”) is being designed
and built, but it seems only to be
at the preliminary stage of program
initiation and acquisition planning
that “will lead to the development of
a detailed planning and implementa-
tion document.”®* FinCEN notes that
BOSS cannot be fully designed until
the Proposed Regulations are final-
ized along with the rules covering
access to and disclosure of reported
Beneficial Ownership and with some
degree of progress in the required

revision of the CDD Rules.? FinCEN
acknowledges that time is needed for
Reporting Companies to prepare to
comply as well as for secretaries of
state to understand the new require-
ments and to update their websites
and other documentation to notify
entities in their state records of their
obligations under the CTA.% As of this
writing, it remains unclear whether
FinCEN intends for the effective date
to be set in 2022 or later.

Concluding observations

If these comments seem overly criti-
cal of FinCEN, that is not the intent.
It is a Sisyphean task to write reason-
able and workable regulations for,
as well as planning for implementa-
tion of, a new reporting system for
25 million current reporting entities
and 2 million more annually, in an
overly optimistic time frame and with
substantial pressure from the leg-
islative sponsors, law enforcement
interests, and transparency advocates
on the one hand, and on the other
substantial criticism that FinCEN is
ignoring reality by setting unreason-
able and impractical time frames and
requirements.

FinCEN appears to be a relatively
small agency, and, judging from its
mission statement, perhaps its staff
is more familiar with law enforcement
than with the realities of corporate
formation and operations. But if there
is fault here, it lies with Congress,
perhaps tempted to act hastily, with-
out substantial public input, because
of the failure to enact prior versions
of the CTA. Having been involved
with design and implementation of
FIRPTA withholding® years ago, the
author submits that it can take the
legal profession and clients substan-
tial time and effort to become aware
of and to adjust to such fundamental
change. Hopefully, FinCEN will take
that into account when finalizing the
Proposed Regulations.

Endnotes

1 Title LXIV, secs. 6401-6403 of the
National Defense Authorization Act for Fiscal
Year 2021 (see n. 2. for full cite), incorporating
sec. 6403 (the CTA’s only substantive section)
into 31 U.S.C. Chapter 53, Subchapter II, as
sec. 5336. References herein to sec. 5336 are
identified as CTA sections for convenience.

2 The William M. (Mac) Thornberry
National Defense Authorization Act for Fiscal
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Year 2021, Pub. L. No. 116-283 (H.R. 6395),
134 Stat. 338, 116th Cong. 2d Sess. Most of
the voluminous NDAA relates to national
defense, but Division F of the Act includes the
CTA within the Anti-Money Laundering Act
of 2020, NDAA, secs. 6001-6511 (AMLA), with
provisions intended to strengthen anti-money
laundering laws and countering terrorism
financing, and including strengthened whistle-
blower provisions that appear to apply to the
CTA. For convenience, citations herein to secs.
6001-6511 are identified as NDAA sections
rather than AMLA sections.

3 To better understand the CTA and the
questions raised by FinCEN relating to the
forthcoming regulations, it is helpful to be
aware of certain other laws and regulations,
including:

(1) the FinCEN Rules and Regulations on
the Customer Due Diligence Requirements for
Financial Institutions (the CDD Rules, also
known as the “Know Your Customer” Rules),
81 Fed. Reg. 29397 (May 11, 2016). The CDD
Rules are issued under the Bank Secrecy Act,
as amended, 12 U.S.C. secs. 1829b, 1951-1959
and 31 U.S.C. secs. 5311-5314,5316-5336, and
implementing regulations, 31 C.F.R. ch. X;

(2) the Foreign Bank and Financial Accounts
Report (FBAR) regulations, 31 C.F.R. sec.
1010.350, 76 Fed. Reg. 10234 (Feb. 24, 2011).
See also https://www.fincen.gov/report-foreign-
bank-and-financial-accounts);

(8) FinCEN Geographic Targeting Orders
(GTO); 31 U.S.C. §5326(a); 31 C.F.R. sec
1010.370; and Treasury Order 180-01;

(4) The Foreign Account Tax Compliance Act
(FATCA), Internal Revenue Code §§1471-1475
and §6038D, Treas. Regs. §§1.1471-1.1474; and

(5) FATF (infra, n. 14.) publications, at
https://www.fatf-gafi.org/publications/?hf=10
&b=0&s=desc(fatf releasedate).

4 This uncodified section of the CTA even
describes layered corporate structures as
akin to Russian nesting Matryoshka dolls, a
somewhat unsubtle reference.

5 Conf. Rep. 116-617, at 4454-4459. See
also Congressional Research Service: Beneficial
Ownership Transparency in Corporate
Formation, Shell Companies, Real Estate, and
Financial Transactions, July 8, 2019, available
at: https://crsreports.congress.gov/product/
pdf/R/R45798.

6 86 Fed. Reg. 17557 (Apr. 5, 2021).

7  CTA sec. 5336(b)(5).

8 86 Fed. Reg. 69920 (Dec. 8, 2021), referred
to herein as the “Commentary” and as the
“Proposed Regulations” or “Prop. Regs.” when
referring to a specific section of the Proposed
Regulations, beginning at page 168 of the
document.

9  See CTA sec. 5336(c).

10 Commentary, pg. 87.

11 31 CFR 1010.230. U.S. banks and other
financial institutions have been a major
advocate for the CTA, seeking relief from
their claimed heavy cost burden of CDD Rules

compliance, particularly since the final rules
under the Bank Secrecy Act became effective
in May 2018. Treasury estimated the 10-year
cost of compliance for financial institutions as
ranging from $700 million to $1.5 billion in
additional time required to open new accounts
and employee training, in addition to a $10
billion estimate for financial institutions
to update technology needed to comply.
Regulatory Impact Assessment for FinCEN
Notice of Proposed Rulemaking: “Customer
Due Diligence Requirements for Financial
Institutions.” Docket No. FinCEN-2014-0001.
Various comments to FinCEN perceived the
CTA as shifting the cost burden from financial
institutions to small business.

12 Commentary, pg. 6. See also Commentary,
pg. 87, indicating that the revision of the CDD
Rules is a “parallel rulemaking effort,” but also
noting that the CDD Rules are not due until
after the Proposed Regulations are finalized.

13 Commentary, pgs. 31-32.

14 Established in 1989, the FATF is a
global intergovernmental body (of which the
United States is a founding member) that
sets international standards to combat money
laundering and terrorist financing.

15 FATF (2006) Third Mutual Evaluation
Report on Anti-Money Laundering and
Combating the Financing of Terrorism, United
States of America, available at: www.fatf-

gafi.org/media/fatf/documents/reports/mer/
MER%20US%20full.pdf.

16 FATF (2016) Anti-Money Laundering and
Counter Terrorist Financing Measures, United
States, Fourth Round Mutual Evaluation
Report, at 4:

Lack of timely access to adequate, accurate
and current beneficial ownership (BO)
information remains one of the fundamental
gaps in the U.S. context. The NMLRA (National
Money Laundering Risk Assessment) identifies
examples of legal persons being abused for ML
{money-laundering}, in particular, through the
use of complex structures to hide ownership.
While authorities did provide case examples
of successful investigations in these areas,
challenges in ensuring timely access to and
availability of BO information more generally
raises significant concerns, bearing in mind
risk and context. {Parenthetical language
added}

Available at: www.fatf-gafi.org/publications/
mutualevaluations/documents/mer-united-
states-2016.html. See also FATF, The
FATF Recommendations, updated October
2018, available at: https://rm.coe.int/fatf-

recommendations-2012-updated-october-2018-
/168093829b.

Also of note is that in 2015, the Common
Reporting Standard (CRS) took effect for
member countries of the Organisation for
Economic Co-operation and Development, soon
followed by reports that residents of European
Union countries and others were beginning
to use U.S. trusts and entities to avoid CRS
reporting. And the 2016 release of the Panama
Papers, followed by the Paradise Papers in
2017, surely was a contributing factor to the
eventual enactment of the CTA. Citations to
the Panama and Paradise Papers omitted.

17 H.R. 2513, 116th Congress, 1st Sess.

See also House Subcommittee on National
Security, International Development and
Monetary Policy, Hearing 116-9, March 13,
2019.

18 The roots of the controversy date back
to the 1984 amendment to the Bank Secrecy
Act, requiring reporting on IRS Form 8300
of cash payments receipts exceeding $10,000
received in a trade or business, including
legal practice. In 2012, as the initial CDD
Rules were being developed, the American
Bar Association (ABA) began to object to
the then-proposed treatment of law firms as
gatekeepers, requiring disclosure of client
identity if an attorney received a retainer or
established bank accounts for clients. The
ABA also objected to the proposal to treat
attorneys as financial institutions, required
to file Suspicious Activity Reports on clients,
becoming subject to the Know Your Customer
rules, as well as having to institute anti-money
laundering and related diligence policies and
staff training, and becoming subject to the
Bank Secrecy Act’s stringent penalties and
enforcement.

Although the ABA prevailed at the time,
proposals to treat attorneys as financial
institutions continue to rise, most recently
in the form of the Enabler’s Act, H.R. 5525,
targeting attorneys, accountants, and others
as “middlemen” who allegedly assist with
money laundering and tax evasion. The
Enabler’s Act also proposes permanent real
estate reporting obligations for the title
insurance industry, applicable to residential
and commercial property without regard to
geographic limitation, monetary threshold, or
how financed. In a press release, legislative
co-sponsor Rep. Wilson (R, SC) stated bluntly
that he believed “unscrupulous lawyers,
accountants, and others” that allegedly
fail to conduct adequate due diligence in
international transactions to be the “U.S.
enablers of kleptocracy.” See also United
States Strategy on Countering Corruption.
(The White House, December 2021), hinting
at some form of responsibility for lawyers,
accountants, trust and company service
providers, incorporators, and others willing
to be hired as registered agents or who act
as nominees to open and move funds through
bank accounts.

19 See Conf. Rep., supra, n. 5., at 4455.
20 NDAA sec. 6402(5)(E).

21 See Commentary, pgs. 29, 48, and 56.
Not mentioned is the introduction of beneficial
owner registries in leading offshore banking
and corporate services jurisdictions, including
the British Virgin Islands, the Cayman
Islands, Jersey, Guernsey, and the Isle of Man,
to be publicly accessible in 2023.

22 See Commentary pgs. 114 and 145-146.

23 Prop. Regs. sec. 1010.380(a)(i).

24 If a TIN has not yet been received, Prop.
Regs. sec. 1080.380(b)(1)(1)(E) allows use of
an alternate identifying number issued by the
Dun & Bradstreet Data Universal Numbering
System (DUNS) or a “Legal Entity Identifier”
issued by the Global LEI Foundation. See also
Commentary, pgs. 41-42.

25 Also not covered is the issue of “dual
registration” for foreign corporations under the
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laws of certain states, under which the foreign
charter is retained but a new U.S. charter
issued, leaving uncertain the formation date
for CTA purposes.

26 Prop. Regs. sec. 1010.380(a)(1)(111); CTA
sec. 5336(b)(1)(B).

27 Commentary, pgs. 117-118.

28 Prop. Regs. sec. 1010.380(a)(2); CTA sec.
5336(b)(1)(B).

29 Prop. Regs. sec. 1010.380(a)(3); CTA sec.
5336(h)(3)(C)(1)(I)(bb). But see CTA sec. 5336(h)
3)(C)@W)AI)(bb) for an important exception to
this safe harbor provision.

30 The federal tax status of a limited
liability company as a partnership or a
disregarded entity (owned by an individual)
seems irrelevant to its status as a Reporting
Company, even though, as discussed in this
section, partnerships are not Reporting
Companies under the CTA and individuals are
not included in the ambit of reporting other
than being named as a Beneficial Owner of
a Reporting Company. Neither the CTA nor
the Proposed Regulations address reporting
issues relevant to series or cell limited liability
companies, certain statutory trusts, or others
that may be treated as separate companies for
federal tax purposes.

31 The term “state” includes the District
of Columbia, the Commonwealth of Puerto
Rico, the Commonwealth of the Northern
Mariana Islands, American Samoa, Guam, the
United States Virgin Islands, and any other
commonwealth, territory, or possession of the
United States. CTA sec. 5336(a)(12). The CTA
adds where relevant “Indian Tribe,” defined
with reference to section 102 of the Federally
Recognized Indian Tribe List Act of 1994 (25
U.S.C. 5130). CTA sec. 5336(a)(8).

32 Prop. Regs. sec. 1010.380(a)(ii) addresses
comments regarding ambiguous language in
CTA sec. 5336(a)(11) relevant to a foreign
Reporting Company that registers to do
business in multiple U.S. states by stipulating
that the reporting obligation is triggered only
by the first such registration.

33 NDAA secs. 6502-6511 contain important
provisions, including mandated studies and
reports on issues relevant to the CTA and
appropriations for the CTA. NDAA sec. 6509
authorizes $136 million for fiscal year 2021;
$60 million for fiscal year 2022; and $35 million
for each of fiscal years 2023 through 2026,
with unexpended funds to remain available.
Also authorized for three fiscal years are such
additional sums as may be necessary, including
allocating funds to cooperative states to pay
“reasonable costs relating to compliance.”

34 All references herein to a secretary or
secretaries of state should be taken to include
comparable Tribal authorities.

35 As pointed out in the comments received
by FinCEN, it is unclear whether a limited
liability partnership would be covered by the
rubric of the CTA or the Proposed Regulations,
since, like a general partnership, it arguably

is not created by the filing of a document with
a secretary of state.

36 Nor is the issue of a foreign entity that
arguably should have registered to do business
in a particular state, but did not. Technically,
it is not a “Reporting Company” and only the
particular state can do anything about it.

37 86 Fed. Reg. 69589.

38 Bank Secrecy Act, as amended, 12
U.S.C. §§1829b, 1951-1959 and 31 U.S.C.
§§5311-5314, 5316-5336, and implementing
regulations, 31 C.F.R. Chapter X.

39 Interestingly, FinCEN received only 27
comments other than a form letter from title
industry employees.

40 See also Prop. Regs. sec. 1010.380(c)(2).

41 Commentary, pg. 3.

42 CTA sec. 5336(a)(11)(B)(xxiii); Prop.
Regs. sec. 1010.380(c)(2)(xxiii).

43 Commentary, pgs. 124-125. Note that
CTA sec. 5336(c) assumes that a “terminated”
Reporting Company will cease reporting,
requiring FinCEN to retain its Beneficial
Owner information for five years after
termination.

44 For entities exempt from tax under I.R.C.
sec. 501(c), the filing date is extended to 180
days. CTA sec. 5336(a)(11)(xix)(I); Prop. Regs.
sec. 1010.380(d)(2)(xix)(A).

45 Comments from transparency advocates
and others suggested a 10% ownership
threshold, as voluntarily used by some
financial institutions under the CDD Rules.

46 CTA sec. 5336(b)(2).

47 Commentary, pgs. 35-37 and 89; Prop.
Regs. sec. 1010.380(b)(1)(11)(C)(2). As discussed
later in the text, the same information is
required for the person identified as the
“Applicant.”

48 Treas. Regs. sec. 301-7701(b).

49 CTA sec. 5336(b)(3); Prop. Regs. sec.
1010.230(a)(5).

50 Commentary, pgs. 47-57; Prop. Regs. sec.
1010.380(d).

51 31 CFR sec.1010.230(d)(2).

52 See section 5(E)5, infra.

53 Commentary, pg. 57.

54 Commentary, pgs. 49-52.

55 Id.

56 The Commentary, pg. 52, notes that
the definition in the Proposed Regulations
is similar to the Securities and Exchange
Commission’s definition, at 17 CFR 230.405.

57 Commentary, pg. 52

58 Commentary, pg. 53.

59 Prop. Regs. sec. 1010.380(d)(3)(11)(C);
Commentary, pgs. 52-53.

60 It would seem that an intentionally
defective irrevocable trust could be classified
as a grantor trust for federal tax purposes, but
with the trustee as the deemed owner for CTA
purposes, so long as the grantor does not have
the right to terminate the trust or withdraw
assets.

61 Apparently through ownership of less
than 25% of the ownership interests.
62 81 Fed. Reg. 29397, at pg. 29412.

63 Issues discussed in this paragraph
generally would not be relevant when a foreign

entity is registered to do business in a state,
and therefore a Reporting Company. But
see text at n. 36, supra, regarding failure to
register when arguably required under state
law. In that case, the foreign party might argue
that it is not required to register because it
is the equivalent of a general partnership,
although that position might be restrained by
other considerations, such as personal liability.

64 26 CFR secs. 301.7701-2 through
301.7701-3.

65 Former Treas. Regs. §§ 301.7701-2 and
301.7701-3 as in effect before January 1, 1997.

66 Commentary, pg. 61.

67 The CTA chose not to make such
information public, unlike the U.K. beneficial
owner registry.

68 Including the Internal Revenue Service.

69 CTA sec. 5336(c)(2); Commentary, pgs.
30-31. As noted later in the text, FinCEN has
deferred rulemaking about database security
and access.

70 CTA sec. 5336(c)(2)(B)(iii) and (C);
Commentary, pgs. 31-32.

71 Commentary, pg. 105.

72 CTA sec. 5336(b)(4)(b)(ii); Prop. Regs. sec.
1010.380(a)(3); Commentary, pg. 78.

73 Robert B. Serino, FinCEN’s Lack of
Policies and Procedures for Assessing Civil

Money Penalties in Need of Reform, Business
Law Today, (July 20, 2016).

74 See also Commentary, pgs. 83-84.

75 Commentary, pg. 44-45; Prop. Regs. sec.
1010.380(b)(3)(iv).

76 Commentary, pgs. 4, 44, and 62.
77 Commentary, pgs. 61-62.

78 Note the statement by FinCEN at pg.
62 of the Commentary that (the expanded
definition of company applicant to include
supervisors) “may also give a company
applicant executing the filing an incentive
to reasonably satisfy himself or herself that
the BOI being submitted to FinCEN at the
direction of another is accurate because
they could also be held accountable.” This
statement seems to confuse the definition of
a company applicant (limited to the filing of
the organizational or registration document)
with the person who files the FinCEN report,
and may be a mistake or a carry-over from
an earlier version of the CTA that involved a
gatekeeper role for attorneys. It raises concern
that FinCEN somehow intends attorney
responsibility for the accuracy of a client’s
FinCEN report.

79 Commentary, pg. 37; Prop. Regs. sec.
1010.380(b)(1)(i1)(D) and (E).

80 Commentary, pgs. 46-47; CTA sec.
5336(b)(3); Prop. Regs. sec. 1010.380(b)(5).

81 Commentary, pgs. 4 and 79-80; Prop.
Regs. sec. 1010.380(a)(2).

82 CTA sec. 5336(b)(3)(A)(ii); Prop. Regs.
sec. 1010.380(b)(5)(i1)(D).

83 Commentary, pgs. 86-88.
84 Commentary, pg. 87.

85 Id.

86 Commentary, pgs. 87-88.

86 I.R.C. secs. 897 (the Foreign Investment
in Real Property Tax Act of 1980) and 1445.
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Division News

JOIN THE OOSD NOW!

Not a member of the Out-of-State Division?

Join now!

Membership in the division is just $35 and provides a number of valuable benefits to out-of-state
attorneys, including discounts on CLE registration, a free annual ethics CLE, and opportunities to
network with other Florida lawyers. Join now! Invite a colleague!

For more information, please contact:

Timothy P. Chinaris, Chair Emily K. Young
Membership Growth Strategy Committee Program Administrator
tchinaris@chinarislaw.com eyoung@floridabar.org
-

> =

focuses not on any specific practice area, but rather on the com

of out-of-state Florida Bar members as a whole. The division

ensuring equitable treatment for in-state and out-of-state Fl

accomplished through education, legislative, and administ view; the production
and update of a website for division members and the pub arge; and the publica-
tion of a newsletter sent to the division’s membership
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Division News

OOSD installs new leadership at
annual meeting

Members of the Out-of-State Division met in person and via Zoom for the division’s annual meeting in
Orlando during the Annual Florida Bar Convention to elect and install the 2022-23 OOSD slate of officers.
Gary Lesser, president of The Florida Bar, presided over the ceremony. This year’s OOSD officers are:

PRESIDENT
Brandon Lee Wolff
Philadelphia, Penn.

PRESIDENT-ELECT
Anais Mary Taboas

Washington, D.C.

Florida Bar President Gary Lesser (seated) administers
the oath of office to Larry Kunin and Mindi Wells (stand-
ing) and to Brandon Wolff and Anais Taboas via Zoom.

TREASURER
Joy Heath
Raleigh, N.C.

SECRETARY
Mindi Wells |
Columbus, Ohio ' "‘

Larry Kunin administers the oath of office to
Joy Heath.

IMMEDIATE PAST PRESIDENT ™
-
Lawrence (Larry) H. Kunin \.

Atlanta, Ga.

~ |
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Florida Bar News

The Florida Bar to review ABA
Applications for CLE Accreditation with

delivery/course date on or after
April 5, 2022

The ABA Board of Governors adopted a new Diversity,
Equity, and Inclusion CLE Policy on April 5, 2022, remov-
ing the quota/numerical elements of their policy. The text
of the new ABA policy is provided below.

The Florida Bar has reviewed the ABA’s revised Diver-
sity, Equity, and Inclusion CLE Policy and it appears to
comply with Rules Regulating The Florida Bar 6-10.3(d)

as amended last year with an effective date of January
1, 2022. The Florida Bar will begin to review Applica-
tions for CLE Accreditation submitted by the ABA in
accordance with the Bar’s course approval guidelines for
ABA courses that have a delivery date or course date on
or after April 5, 2022.

ABA Diversity Equity and Inclusion CLE Policy
Adopted by the Board of Governors
April 5, 2022

The ABA supports proactive measures to ensure that
individuals from all backgrounds are afforded fair op-
portunities to participate in CLE programs. All CLE
programs sponsored or co-sponsored by the ABA will meet
the objectives of Goal III to eliminate bias and enhance
diversity.

Program organizers will invite and include prospective
moderators and faculty members to create CLE panels
that meet the objectives of Goal III. This includes, among
others, moderators and faculty members from historically
underrepresented communities e.g., racial and ethnic
demographic groups/people of color, women, persons with
disabilities, and LGBTQ+ individuals.

SCOCLE [Standing Committee on Continuing Legal
Education] will create a subcommittee, which will include
representatives from SOC and the Diversity and Inclu-
sion Center. The subcommittee shall monitor the Asso-
ciation’s CLE programming to ensure that Association
entities conduct CLE programs in accordance with this
policy. The subcommittee will have authority to engage
and assist any ABA entities found not to be in compliance
with this policy. SCOCLE shall report the subcommittee’s
findings at regularly scheduled meetings of the Board of
Governors.

The implementation date for this Diversity Equity and
Inclusion CLE Policy shall be April 5, 2022.

THE
FLORIDA
BAR

CLE

CONTINUING LEGAL EDUCATION

Need to meet your CLE
requirements — for free ?

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to its members.
This is especially useful to out-of-state members in states where there is not a mandatory CLE requirement. To
access these programs, go to The Florida Bar's website (www.flabar.org) and click on the “CLE” tab in the upper
right-hand corner. Scroll down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law Practice Management,’
you will see more than 30 hours of free online course offerings. That, combined with the free ethics tape the OOSD
provides, should pretty much let you fulfill your CLE requirements.
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BOG News

Board of Governors’ updates

We want you to stay informed on actions taken by The Florida Bar Board of Governors. So, here are the latest

Board of Governors’ updates.

The Florida Bar Board of Governors
met virtually on March 25, 2022. The

board’s major actions and reports
received included:

o The Board of Governors voted to

and committees. One, the District
Court of Appeal Workload and Ju-
risdiction Assessment Committee,
generated a majority recommenda-
tion to create a Sixth District Court
of Appeal, recently endorsed by the

the work paralegals could per-
form. The new special committee
has been instructed to forward its
recommendations to the Supreme
Court by December 30.

approve an approximately $45
million Bar general fund budget
proposal, which requires Florida
Supreme Court approval and
maintains a 22-year trend of
avoiding member fee increases.
The proposed general fund budget
anticipates $40.1 million in total
operating revenues, essentially
unchanged from the previous year.
Operating expenses of $44.6 mil-
lion are projected to rise less than
1% over the current year’s budget
level. The budget has been posted
for public comment and will be
submitted to the Supreme Court
in June.

Florida Legislature.

e The task force is also monitoring
Supreme Court workgroups on
the Improved Resolution of Civil
Cases, Trial Court Technology
Strategies, Judicial Practices in
Trial Courts, and Sanctions for
Sham and Vexatious Litigation.
The task force has already begun
drafting proposed comments to the
Workgroup on Improved Resolu-
tion of Civil Cases proposed rule
amendments. Read more in the
Bar News.

Greater public access to legal
services

Consumer pamphlets

e The board approved a plan for up-
dating and more aggressively pro-
moting The Florida Bar’s extensive
library of consumer pamphlets,
including expanded Spanish and
Creole editions. The collection in-
cludes 46 titles from judicial elec-
tions and adoption, to wills, home
buying, parenting and divorce, and
power of attorney. The recommen-
dations included reducing print
costs, expanding translations and
topics, and creating a promotional
plan.

The board also:

Online dispute resolution ¢ The board also approved a Pro- | e Approved adding Member Options

e The COVID-19 Pandemic Recovery
Task Force, newly renamed the

“Special Committee on Changes
to the Practice of Law,” presented
two possible online dispute resolu-
tion platform options for civil dis-
putes. Matterhorn demonstrated a
“Turbo Court” online dispute reso-
lution system, and Tyler Technolo-
gies demonstrated their “Modria”
platform. The task force expects
to make a final recommendation
in May. If the board approves, the
proposal will be forwarded to the
Florida Courts Technology Com-
mission for further review.

e In addition to the automated
platform project, the task force
is monitoring a growing number
of Supreme Court workgroups

gram Evaluation Committee pro-
posal to create a Special Com-

mittee for Greater Public Access

to Legal Services upon request

of the Supreme Court to provide
alternative proposals to “improve
the delivery of legal services to
Florida consumers and ... assure
Florida lawyers play a proper and
prominent role in the provision of
these services.” President Mike
Tanner called for the committee af-
ter the Supreme Court announced
it would not adopt most of the rec-
ommendations from its Special
Committee to Improve the Deliv-
ery of Legal Services. The board
opposed certain recommendations,
including testing nonlawyer own-
ership of law firms, fee splitting
with nonlawyers, and expanding

property and casualty insurance to
the Member Benefits Program to
replace GEICO, a member benefit
that expired in February.

Civil Procedure Rules Commit-
tee proposed amendments to Rule
1.453 (Jury Request to Review Tes-
timony) providing guidance when
a civil jury requests to review tes-
timony presented at trial. The pro-
posed amendment would mirror a
similar rule for criminal matters.

Family Law Procedure Rule Com-
mittee proposed amendments to
12.200 (Case Management and
Pre-Trial Conferences). Suggested
by a judge, the proposed amend-
ment would delete a final sentence
in subdivision (c) and conform the
rule to current practice.
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The Florida Bar Board of Governors
met in Tampa on May 20, 2022. The

board’s major actions and reports
received included:

Professionalism

e The Special Committee for the Re-
view of Professionalism in Flori-

da, co-chaired by President-Elect
Gary Lesser and Ft. Pierce attor-
ney Elizabeth Hunter, presented
its final proposal including a pro-
posed Supreme Court administra-
tive order that would establish
a revised and updated “Code for
Resolving Professionalism Refer-
rals.” Another provision would re-
quire Bar members to complete
additional professionalism credits
every three-year CLE reporting
cycle. This was one of Bar Presi-
dent Mike Tanner’s priorities for
this year.

o The proposed code establishes
[more uniform] local professional-
ism panels (LLPs) in each judicial
circuit that will receive, screen,
and act on complaints of unpro-
fessional conduct; and address
those complaints informally, if
possible. The proposal would also
increase and standardize the in-
formal “peer-to-peer” mentoring
process for addressing instances
of unprofessional conduct—sepa-
rate and apart from instances of
misconduct that require the formal
grievance process. Read more in
the Bar News.

Automated platform

o The board also voted unanimous-

ly to ask the Supreme Court to
forward a COVID-19 Pandemic
Recovery Task Force proposal
to its Florida Courts Technology
Commission to create a state-
wide, automated platform for re-
solving small-value civil disputes.
The task force is recommending a
“Turbo Court” platform developed
by Matterhorn that is already in
use in some circuits in Florida and
could be easily integrated with the
Florida Courts E-Filing Portal and
increasing the threshold to $8,000.
This was another of President Tan-
ner’s priorities for this year.

Mentoring
® In other business, the board ap-

proved a Program Evaluation
Committee proposal, requested by
Lesser, to create a Special Commit-
tee on Mentoring New Lawyers.
The committee’s goal will be to cre-
ate mentoring programs for attor-
neys that have three or less years
of experience and practice in firms
with three or fewer attorneys. Two
former Young Lawyers Division
presidents, Katherine Hurst Miller
and Zackary Zuroweste, have been
appointed as co-chairs.

Other business

® The board also received a pre-

sentation by the Real Property
Probate and Trust Law Section’s
“Condominium Law and Policy on
Life Safety Issues Advisory Task
Force,” formed immediately af-
ter the June 24 collapse of Cham-
plain Towers South condominium

claimed the lives of 98 Surfside
residents. At a preliminary meet-
ing on July 2, the task force set a
90-day deadline to hear from wit-
nesses and craft recommendations
to enhance life and safety. The task
force served as a legal resource
for policymakers, but did not ad-
vocate for specific legislation. The
task force found that 922,000 of
Florida’s 4.5 million condominium
dwellers live in residential struc-
tures that are more than 30 years
old. Read their report here.

In other business, the board:

Approved the president-elect’s
standing committee assignments
and leadership appointments for
the 2022-2023 Bar year.

Approved a Program Evaluation
Committee proposal to revive the
Florida High School Appellate
Brief Writing & Moot Court pro-
gram. The state competition is a
two-part program that gives com-
petitors an opportunity to write
appellate briefs and conduct mock
arguments before the Florida Su-
preme Court.

Received a demonstration of the
new technology featured in the
updated Florida Bar Benchmarks
program, revamped in partnership
between the Bar’s Constitutional
Judiciary Committee and the Uni-
versity of Central Florida’s Lou
Frey Institute.

Approved a proposed amendment
to Rule 20-5.1 (generally) that
would add a character and fitness
requirement to the application and
reapplication process for the Flori-
da Registered Paralegal program.

Twitter:
@TFBOutOfState

Statj connected Wve Out-of-State Disision

Facebook:

hittps//www.facebook.com/
TheFloridaBarOutOfStateDivision

—

—

-
e
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EDITOR’S CORNER

We enjoy getting together! Join us!

It is great to be
together again!
Our outgoing O0OS
president, Larry
Kunin, talks more
about being to-
gether on page 3,
in which article he
provides a thor-
ough briefing on
the 2021-22 year
of the OOS Division. Larry also de-
scribes the many ways you can be
involved.

D. WORKMAN

We enjoyed a great gathering at the
Annual Florida Bar Convention. The
new officers were sworn in. Please en-
joy the pictures on page 15. The new
slate of officers also can be found on
page 15. We thank the outgoing offi-
cers and welcome our incoming group.

Please feel free to contact the OOS
leadership. On page 14, you’ll find the
mission of the Out-of-State Division,
and on page 21, you’ll find a list of of-
ficers and executive council members.
The Out-of-State Division is here to
help you turn our shared interests
into a strong professional practice.
We're not shy—we want to help your
practice.

Help us to help you and participate
in the Out-of-State Division. By doing

so, youll help other out-of-state law-
yers wherever they are around the
world. We've mentioned in the past
the reach of the OOSD. We're here
to help you wherever you practice.
And we’d love to meet you. The result
should be a win-win for everyone. We
challenge you to think of new ideas
on how the OOSD can continue to
improve services to Florida lawyers
practicing out of state.

The Florida Bar provides great
support and opportunities for its
members. Our OOSD president, the
other officers, and executive coun-
cil members are here to support the
needs of out-of-state Florida Bar
members. President-elect (when he
wrote the article) Brandon Wolff pro-
vides his insights on being a part of
the Out-of-State Division in his ar-
ticle, “Preparing for the year ahead”
on page 4. Brandon also discusses
CLE and other committee opportuni-
ties in the OOSD.

One of our principal means to com-
municate with you is through our
publication, which continues to grow.
And we'd like even more! You'll see
throughout the State-to-State our
requests for contributing authors. We
feature articles from members in Flor-
ida and elsewhere who share ideas
and articles of interest to out-of-state

members. Our contributing authors
appear prominently, and we include
the information you’d like others to
read about your practice. We con-
tinue to look for ways to enhance the
State-to-State and to provide more
development opportunities. We have
two goals here: to present your ideas
to a broad audience and to introduce
the readers to you. We want to help
your practice.

Please send us your articles and
we’ll get you published as quickly and
as often as we can. And by all means,
please let us know how we can serve
you better. Feel free to contact me
at dworkman@bakerlaw.com or by
telephone at 202/861-1602.

Please visit the updated Out-of-
State Division website at flabarout
ofstaters.org. It contains a number of
new features in an easier-to-use for-
mat. You also can search for and view
articles on the website. You should
receive a link to each edition of the
newsletter that allows you to view
the edition online in color at your
desk or on your mobile device. Check
it out! You can also find us on Twit-
ter @TFBOutofState and Facebook @
TheFloridaBarOutofStateDivision.

And most important—please join
and get involved!

A\

FLORIDA...
was
discovered
by an
out-of-stater.

State

-to-State

THE PUBLICATION OF THE OUT-OF-STATE DIVISION OF THE FLORIDA BAR

Brandon L. Wolff, Philadelphia, Pa. ..................
Anais Mary Taboas, Washington, D.C.
Joy Heath, Raleigh, N.C. .....ccccooeiniiniie
Mindi Wells, Columbus, Ohio
Lawrence (Larry) H. Kunin, Atlanta, Ga.
Emily K. Young, Tallahassee, Fla.........
Donald A. Workman, Washington, D.C..............
Matthew L. Kahl, Portland, Ore. .......
Susan L. Trainor, Tallahassee, Fla.
Maliwan Theo, Tallahassee, Fla. .......

President
..President-Elect
Treasurer
Secretary
Immediate Past President
.Program Administrator

...Associate Editor
... Staff Editor

State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially reviewed and peer reviewed for
matters concerning relevancy, content, accuracy, and style. State-to-State is sent electronically to approximately 15,000 legal

practitioners throughout the United States.

Statements or expressions of opinion or comments appearing herein are those of the contributors and not of The Florida

Bar or the division.

Author! Author!

The Out-of-State Division offers its membership
a valuable forum for the exchange of informa-
tion on legal issues affecting our interstate
practices. To be truly effective, it is essential
for a large cross section of our members to
contribute articles, news, and announcements
to this newsletter.

For those of you who would like to see your work
in print, the rules for publication are simple: The
article should be related to a subject of general
interest to legal practitioners with multijurisdic-
tional practices. Articles focused on your home
state are less appealing than issues impacting
a number of jurisdictions.

Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to know
you by including a brief biography with contact

The deadline for the SUMMER 2022 issue is July 30, 2022. Articles should be of interest to legal practitioners with
multijurisdictional practices. Please submit articles in a Word format via email to Don Workman, dworkman@bakerlaw.com.
Please include a brief biography with contact information and a photograph of the author. If a digital photo is not available,
please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street, Tallahassee, FL 32399-2300.

information, and include a head and shoulders
photograph. Your photo and bio will be kept on
file and need only be submitted once.
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Contributing autlaors

The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors. They

can serve as a resource to fellow division members who might have a question regarding these authors’ areas of

expertise or if a referral is needed.

Matthew L. Kahl is a past president of the Out-of-
State Division and also serves as associate editor
of State-to-State. He focuses his practice on real
estate, creditor rights, and regulatory compliance.
He can be reached at 503/598-5548 or
matthew.kahl@jordanramis.com.

TN TN

Lawrence (Larry) H. Kunin is the immediate

past president of the Out-of-State Division. He

is a partner in the litigation practice of Morris,
Manning & Martin LLP and serves as chair of the
firm s technology and intellectual property litigation
practice. He can be reached at 404/504-7798 or
lkunin@mmmlaw.com.

= e Eon N

Catherine Peek McEwen is a U.S. bankruptcy
judge for the Middle District of Florida, Tampa
Division, and is co-chair of The Florida Bar Pro
Bono Legal Services Committee. One of Judge
McEwen s mantras is that “judges admire pro bono
volunteers.”

= e Eon N

Jonathan H. (Jason) Warner concentrates his
practice on international tax matters. He is a former
chair of The Florida Bar Tax Section and was named
the section’s Tax Attorney of the Year in 2008. He
was a principal participant in the section’s FIRPTA
withholding tax project that resulted in enactment of
a new model federal tax withholding system. He is a
past chair of the Committee on International Tax of
the ABA Section of International Law and Practice,
and has authored several comments to Congress
and the Treasury on pending federal legislation or
regulations. He has been a frequent speaker and
writer on international and other tax topics. He
received the JD in 1971 from Columbia University
School of Law, where he was managing editor of the
Columbia Journal of Transnational Law. Prior to
opening his own practice in 1999, he was a partner
in the law firms Greenberg, Traurig, Fowler, White
(Miami); and Baker & McKenzie. An early adaptor
to telecommuting, he now works primarily from the
North Carolina mountains. He can be reached at
828/676-0550 or jasonwarner(@warnertax.com.

Brandon Lee Wolff is the president of the Out-of-
State Division. He practices commercial litigation
and employment litigation at Kaufman Dolowich

& Voluck LLP in New Jersey, New York, Florida,
and the District of Columbia. He holds leadership
positions with the ABA YLD (treasurer), NJSBA YLD
(secretary), NYSBA YLS (chair-elect), and serves as
an out-of-state representative on The Florida Bar
YLD's Board of Governors. He can be reached at
646/599-9422 or bwolf@kdviaw.com.

= e Fe

Donald A. Workman, an OOSD past president and
State-to-State editor, is a partner in the Business
Group and head of BakerHostetler s bankruptcy
and creditors’rights practice in the Washington,
D.C., office. His practice areas include business
bankruptcy, creditors’rights, debtor reorganizations,
general insolvency, stockbroker liquidations,

and commercial litigation. He can be reached at
202/861-1602 or dworkman(@bakerlaw.com.

Become a contributor!

See submission information
on page 19.
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Call
The Florida Bar’s Ethics Hotline

Ethics Questions?

%

~
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL

President

Brandon L. Wolff

Kaufman Dolowich & Voluck

Four Penn Center

1600 John F. Kennedy Blvd.,
Ste. 1030

Philadelphia, PA 19103-2811

646/599-9422

bwolff@kdvlaw.com

President-Elect

Anais Taboas

3333 K Street NW
Washington, DC 20007-3500
305/528-2811
anaistaboas@gmail.com

Treasurer

Joy Heath

Williams Mullen

301 Fayetteville Street, Ste. 1700
Raleigh, NC 27601-2173
919/559-3904
Jjheath@uwilliamsmullen.com

Secretary

Mindi Wells

P.O. Box 163456
Columbus, OH 43216-3456
614/702-7473
m-wells@onu.edu

Immediate Past President
Lawrence (Larry) H. Kunin

Morris Manning & Martin LLP
3343 Peachtree Road NE, Ste. 1600
Atlanta, GA 30326-2400
404/233-7000
lkunin@mmmlaw.com

Board of Governors Members

Brian D. Burgoon

Burgoon Law Firm LLC

691 John Wesley Dobbs Avenue
NE, Unit Z

Atlanta, GA 30312-1668

404/260-5147

burgoon@burgoonlaw.com

Eric L. Meeks

Meeks Law Firm Inc.

P.O. Box 8098

Cincinnati, OH 45208-0098
513/826-0229
emeeks@meekslawfirm.com

E. Duffy Myrtetus

OOSD Liaison to BOG

Eckert Seamans Cherin &
Mellott LL.C

919 E. Main Street, Ste. 1300

Richmond, VA 23219-4624

804/788-7749

edmyrtetus@eckertseamans.com

Donald A. Workman

Baker Hostetler LLP

1050 Connecticut Avenue NW,
Ste. 1100

Washington, DC 20036-5318

202/861-1602

dworkman@bakerlaw.com

At-Large Members

Terms Expiring 2023

Lauren C. Bingham

U.S. Department of Justice,
CIV-OIL-DCS

Ben Franklin Station

P.O. Box 868

Washington, DC 20044-0868

202/616-4458

lcbingham@gmail.com

Natasha B. Dorsey

753 S. Kearsage Avenue
Elmhurst, IL 60126-4422
239/410-8622
natashadorseyl11@gmail.com

Tiffany N. McKenzie

Harrison & Held

1180 W. Peachtree Street NW,
Ste. 2040

Atlanta, GA 30309-3449

404/566-4303

tmckenzie@harrisonheld.com

At-Large Members

Terms Expiring 2024

W. Bard Brockman

Bryan Cave Leighton Paisner LLP

1201 W. Peachtree Street NW,
Floor 14

Atlanta, GA 30309-3471

404/572-6600

bard.brockman@bclplaw.com

Timothy P. Chinaris

P.O. Box 120186
Nashville, TN 37212-0186
904/295-7395
tchinaris@chinarislaw.com

Adam J. Ouellette
Ouellette Carr LLC

P.O. Box 809

Columbus, NC 28722-0809
954/641-8269
adam@broward-law.com

Program Administrator
Emily K. Young

The Florida Bar

651 East Jefferson Street
Tallahassee, FL. 32399-2300
850/561-5650
eyoung@floridabar.org

CLE Committee

Grace Heath Wynn, Chair
1919 M Street NW, Floor 8
Washington, DC 20036-3537
202/796-0602
graceheathwynn@gmail.com

Information Committee

Donald A. Workman, Chair

Baker Hostetler LLP

1050 Connecticut Avenue NW,
Ste. 1100

Washington, DC 20036-5318

202/861-1602

dworkman@bakerlaw.com

Membership Growth Strategy
Committee

Timothy P. Chinaris, Chair

P.O. Box 120186

Nashville, TN 37212-0186
904/295-7395
tchinaris@chinarislaw.com

Multi-State Practice Committee
Timothy P. Chinaris, Chair

P.O. Box 120186

Nashville, TN 37212-0186
904/295-7395
tchinaris@chinarislaw.com

Social Media Committee
Timothy A. Brown, Chair
National Automobile Dealers
Association

6120 Bardu Avenue
Springfield, VA 22152-1801
703/821-7039
timothybrown.esq@gmail.com
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THE FLORIDA BAR
Our-OF-STATE Division

Membership Application for "
The Florida Bar mompa- )

discovered

Out-of-State Division "Bl

Lo
www.flabaroutofstaters.org

More than 10 percent of Florida Bar members reside outside the state of Florida.

Although the division represents the interests of all lawyers outside the state, active
participation in the division requires an election on the annual dues statement and, of
course, the payment of dues (only $35).

Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:

* Reduced fees for division-sponsored continuing legal education programs

A newsletter especially designed for out-of-state practitioners

A ready network for referrals and access to information through regional coordinators
A web page especially designed for out-of-state practitioners

An annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount
of $35 with this completed application form to:

Out-of-State Division
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300

Membership will expire June 30. Dues will not be prorated.

To learn more, visit our website at www.flabaroutofstaters.orq, or contact the
program administrator at eyoung@floridabar.org.

Membership Application for
The Florida Bar Out-of-State Division

Choose one:
O OS Member Division Dues (item number - 8161001)

O OS Affiliate Division Dues (item number - 8161002)

Name: Florida Bar Number:

Firm:

Office Address:

City/State/ZIP:

Email:
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Continuing Legal Education
Application for Course Attendance Credit

This application is for attorneys only. FRPs need to post credit via their online profile.
The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850)561-9421 (Fax)
clemail@floridabar.or

Attorney #: Name:

Address:

City: State: ZIP:
Phone: Fax:

Activity Title:

Sponsor Name:

Date and Location of Course:

Please attach a course brochure and/or outline which:

(A) Fully describes the course content and level of presentation
(B) Indicates the time devoted to each topic covered within the program
(C) Identifies the instructors

BOARD CERTIFICATION CREDIT

Please list the area(s) of certification applicable to this activity:

For more information on The Florida Bar’s Board Certification program,
visit: www.floridabar.org/certification

Total Minutes on Instruction: (excluding breaks, meals, and introductions and based on a 50-minute hour)

Total Credit (Total Minutes Divided by 50 = Credit Hours)
50

If requesting Ethics, Professionalism, Substance Abuse, Mental lliness Awareness, Bias Elimination, or Technology Credit,

please check appropriate box below.

|:| Ethics |:| Substance Abuse |:| Bias Elimination
|:| Professionalism |:| Mental lliness Awareness |:| Technology

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking certification credit, please
do not submit further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the
next.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.

**PLEASE NOTE OUR NORMAL PROCESSING TIME IS 2-4 WEEKS.**
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THE FLORIDA BAR
Out-OF-STATE DIivision
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Advertise in State to State!

Please indicate
Ad Size ltem number Cost
[ 1/4 page (8160022) $250.00
[J 1/2 page (8160021) $400.00
[J Full Page (8160020) $750.00

Your advertisement may be submitted electronically as a .jpg, .tif or .pdf file, at 300 ppi or larger. Black & white camera-
ready copy is also acceptable. Payment is by check only and must accompany the proposed ad and signed agreement

below. There is a discount

for multiple insertions.

For further information, contact Emily K. Young, program administrator, 850/561-5650 or eyoung@floridabar.org

Company Name:

Address:

Contact:

Phone No: ( )

Fax No: ( )

Email:

Signature:
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