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We’re closer than we’ve ever been
The Out-of-State Division (OOSD)
is exceptional among Florida Bar sections and divisions. We are the only
major Florida Bar group whose membership is defined by location—if you
are a member of The Florida Bar and
reside somewhere other than Florida,
you fit within the membership parameters of the OOSD. So, at first
glance, it might appear that the only
characteristic out-of-staters have in
common is something we all do not
have—Florida residence. But in addition to that shared geographical
characteristic, we have much more in
common than meets the eye.
Indeed, we all share an interest in
connecting with our fellow lawyers
and in maintaining professional ties
to Florida. That is true whether you
were born in Florida, raised in Florida, educated in Florida, or simply because you took the Florida Bar exam
on a whim to broaden your practice
area. And in light of the COVID-19
pandemic, and the resulting rise in
virtual communications with our colleagues, clients, and the courts, networking with our professional peers

President’s
message

Cullan E. Jones

has never been more important than
now. These things that we consider
important make membership in the
OOSD worthwhile and cost effective
for all of us.
Membership in the OOSD can put
you in contact with other lawyers
all over the country (and the world)
who can be valuable sources of advice and business-building referrals.
Plus, while we usually hold several
in-person receptions each year where
members can get acquainted (or reacquainted) with one another, this year
we will conduct many of our meetings

and CLEs remotely. While we will
miss the in-person receptions, the silver lining is that attendance at one of
our meetings or participation in one
of our CLEs has never been easier.
While the upcoming year will pose
unique challenges that will, very
likely, prevent some of our in-person
gatherings, we will still connect with
one another remotely, we will still
produce online CLE courses throughout the year on various subjects of
interest to our members, and we
will continue to serve the mission of
the OSSD—to ensure that Florida’s
out-of-state practitioners are placed
on equal footing with their in-state
counterparts.
If you have questions, suggestions,
or comments about the OOSD, or are
interested in getting more involved,
please feel free to reach out to me
by email at cullan.jones@gmail.com.
We are here to serve the professional
needs of our members, and I look forward to hearing from you soon!

Mission of the Out-of-State Division
The purpose of the Out-of-State Division of The Florida Bar is to provide an organization for all Florida Bar members who reside outside of the state of Florida. The
division focuses not on any specific practice area, but rather on the common interests
and needs of out-of-state Florida Bar members as a whole. The division works toward
the goal of ensuring equitable treatment for in-state and out-of-state Florida Bar
members. This is accomplished through education, legislative, and administrative
review; the production and update of a website for division members and the public
at large; and the publication of a newsletter sent to the division’s membership.

flabaroutofstaters.org
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Got professionalism?
We live in interesting and challenging times. COVID-19, politics in an
election year, differing views, court
appearances by laptop. Actually, in
the face of such challenges, I am most
proud to be a lawyer, and professionalism is at its roots. Through all the
challenges, and in many cases, the
frustrations, it is professionalism
that leads.
But professionalism does not always come easily. One of the best
forms of gaining and maintaining a
good lawyer-to-lawyer relationship
is to meet in person. Sometimes this
is across the street for lunch. Sometimes it is flying cross country. Zoom
and Webex are great tools, but they
are not substitutes for sitting in the
same room.
I have unfortunately seen the resulting negativity come to light in
recent months. The following is a
quote from an actual email an opposing lawyer sent because we disagreed
on the merits:
I would love to go forward with
the litigation if only so I can give
you an education in the law,
which you so sorely need. For
you are mistaken on nearly every point you have made both on
the law and factually. And any
analysis you have provided to
your clients along those grounds
is a disservice to them.
This is just one example of personally insulting comments from a lawyer. And it is unfortunate that we see
this every day in society in general.
Luckily, this is rare in our noble profession. Lawyers have been
trained to be opponents and professional at the same time. Lawyers
are taught to zealously represent
our clients and their views, but we
do so honorably and with respect.
We disagree with our opponents on
the record, yet we are friends and
colleagues after. Sometimes, a lawyer may even receive a referral from
a former opposing counsel, which
is perhaps the biggest compliment
a lawyer can receive. The meaning
is that the recipient of the referral
was deemed a good lawyer and a
flabaroutofstaters.org
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professional lawyer so as to gain the
respect of an opponent.
Politics has lost this foundation.
The mainstream attitude seems to
be either you agree or you are wrong.
Lawyers can lead by teaching the

world professionalism, and a start is
to maintain it within our practices.
Shakespeare’s famous line “Let’s kill
all the lawyers” was intended to refer
to the fact that lawyers stood for law
and order. Professionalism leads to
law and order, as well as respect,
honor, and service.
Bar involvement also helps the
growth and maintenance of professionalism. I am honored to have been
elected president-elect of The Florida
Bar Out-of-State Division for a second time. I have worked with terrific lawyers over the years in many
committees of The Florida Bar, as
well as the Georgia Bar, and in the
profession nationwide. All have one
thing in common—professionalism;
remember it and practice it.

Are you feeling lonely, isolated, fearful, anxious, depressed, or
otherwise struggling as a result of the pandemic?

You are not alone.
Join a virtual chat group with other Florida Bar members to discuss these challenges
and pursue personal fulfillment by providing support to and receiving support from
others during these times.
Free and confidential
led by Licensed Psychologist,
Scott Weinstein, Ph.D.,
every Wednesday from noon to 1PM Eastern.
More information and connection details here:
https://www.fla-lap.org/meetings-and-events
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A videoconference deposition primer
by Cory H. Morris and Victor John Yannacone, Jr.
Introduction
The COVID-19
pandemic should
be a wake-up call to
attorneys and law
firms using systems
dating back to the
era of manual typewriters, carbon paper, and secretarC. MORRIS
ies with steno pads
taking shorthand
notes while lawyers
dictated, or lawyers
filling pages of yellow legal pads with
drafts to go to the
typing pool. The
social distancing
required to limit
the spread of the
V. YANNACONE, JR. COVID-19 virus is
forcing us to eliminate nonessential face-to-face contacts and challenging us to redefine
essential face-to-face contacts.
The pandemic has “virtualized” all
sorts of pretrial tasks. By the time
we return to our offices, we all should
have been looking long and hard at
what aspects of litigation in the federal and state courts actually need
in-person appearances.
Remember, attorneys have a nondelegable obligation to remain technically competent in times of crisis
and change.
According to the American Bar Association Model Rules of Professional
Conduct (RPC):
Rule 1.1 Competence. A lawyer
shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill,
thoroughness and preparation
reasonably necessary for the
representation.
In August 2012, Comment 8 was
added to the Rule:
To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the
law and its practice, including
flabaroutofstaters.org

the benefits and risks associated
with relevant technology …
As ethics opinions throughout the
country make clear, that mandate
includes “at a minimum, a basic
understanding of, and facility with,
issues related to e-discovery, including the discovery of electronically
stored information (ESI),” adding this
ominous warning to the unprepared
attorney: “Lack of competence in ediscovery issues also may lead to an
ethical violation of an attorney’s duty
of confidentiality.”1
The California State Bar established three options for attorneys
“lacking the required competence
for e-discovery issues”: (1) acquire
sufficient learning and skill before
performance is required; (2) associate
with or consult technical consultants
or competent counsel; and (3) decline
the client representation.
The RPC will no doubt require
attorneys to become familiar with
platforms like Zoom, Skype for Business, and Microsoft Teams. Court
reporting services are quickly seizing the opportunity to provide professional videoconference deposition
services in addition to conventional
stenography.
The vast improvements in video
recording, internet communication,
and cloud-based systems should allow trial attorneys to reconsider the
basic elements of litigation in federal
and state courts. Many courts have
already begun utilizing advances in
telecommunications technology by
excusing personal appearances for
case management conferences and
motion hearings and by conducting
pretrial conferences by teleconference. Attorneys should be quick to
take advantage of modern technologies to make the nature of litigation
more cost effective.
Deposition by
videoconferencing is not the
same as a videotape deposition
At the dawn of the computer age,
the admonition “read the manual”
was known as the First Commandment of Technology. It bears repeating that you should read the manual.2
5

The Federal Rules of Civil Procedure allow for depositions to be conducted by remote videoconference or
telephonically. While there are slight
variations among jurisdictions in the
procedure and circumstances under
which depositions can be conducted
remotely, almost every jurisdiction
allows it as an acceptable and permissible practice.
Notice of the deposition by
videoconference
In both state and federal actions,
parties should provide notice of a
videoconference deposition, notice of
the videoconferencing software that
is to be used, and that the video deposition conference will be recorded. To
avoid misunderstandings, the notice
should also state that a simultaneous stenographic transcription of the
testimony will be made.
If the notice was originally served
without the appropriate language,
an amended or supplemental notice
should be served as soon as possible
and within a reasonable time prior to
the deposition. If the supplemental
notice window has passed, either
obtain a stipulation from opposing
counsel or an order from the court.
Court reporter compensation is
important. At the time a video deposition is scheduled, the parties
should agree that the entire cost of
the deposition as charged by the court
reporter, including the cost of video
recording and processing, should be
recoverable as “costs by the prevailing party” if not borne by the parties
individually. If the parties cannot
agree, an order of the court resolving
the issue should be obtained.
Parties to a video deposition should
insist that the court reporter as well
as any videographer other than the
court reporter disclose on the record
at the start of the video deposition
whether any contract exists between
the court reporting service, the court
reporter, and/or any videographer
and any of the parties or counsel in
the litigation.
Should the parties disagree regarding the mechanics or conditions of a
video deposition, any objections must
State-to-State — Summer 2020
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be raised at the time of the deposition
or else such objections are waived.3
Hardware concerns such as lighting, a strong and stable internet connection preferably hardwired rather
than Wi-Fi, and a proper directional
microphone for the witness should
be included in the preliminary arrangements for any videoconference
deposition.
Location and jurisdiction matters
Notice and the administration of
the oath are important.
Rule 30 of the Federal Rules of
Civil Procedure requires “reasonable written notice to every other
party, stat[ing] the time and place
of the deposition and, if known, the
Witness’s name and address.” The
court reporter who is administering
the oath should obtain photo identification consistent with the jurisdiction. When possible, parties should
stipulate, among other things, admissibility of the recording of the
videoconference deposition as well as
the stenographic transcript.
Both Florida Rule 1.3104 and the
Federal Rules of Civil Procedure allow for video recording; however, in
the case of recording a videoconference deposition, a stipulation or a
court order is appropriate. Rule 30(b)
(3)(B) allows “[w]ith prior notice to
the Witness and other parties, any
party may designate another method
for recording the testimony in addition to that specified in the original
notice.”5
“[T]he Florida Rules of Civil Procedure provide means by which parties
or witnesses may present testimony
when their physical presence is not
possible at a civil trial or hearing. For
example, Rule 1.310 provides that
testimony of any party to a civil suit
may be taken by deposition, which
may be recorded stenographically,
videotaped, or taken by telephone.”6
Best practices should include not
only meeting the statutory requirements but notice that the deposition
will be taken via electronic means,
and the device(s) and internet service requirements necessary for the
witness to participate. Should it be
flabaroutofstaters.org

necessary, one can arrange to have
the witness testify at a location where
the court reporting service will make
all the necessary video, audio, and
social distancing arrangements.
The videoconference deposition
“road test”
Plan logistical details for a deposition by videoconference far in advance and test everything possible.
Make sure that all the necessary parties to the deposition have a reliable
and high-speed internet connection, a
webcam, and the software necessary
to participate on the videoconferencing software platform.
Test the video feed before the deposition to ensure that any lags or delay
in the audio or video streams can be
addressed before the deposition begins. Multiple devices connected to
one internet connection will usually
use more bandwidth and often slow
the video feed.
Have the court reporting service
test the software platform in advance as well as the communications
with the parties participating in the
deposition.
Test the method by which exhibits
will be introduced and that they can
be shared with the witness and all
counsel. Make sure there is an agreed
upon plan for showing the exhibit to
the witness, allowing the witness and
his or her counsel to examine and
read the exhibit, and allowing the
court reporter to make the exhibit
part of the record.
Some commercial services have
specialized electronic systems that allow you to upload exhibits in advance
and then “publish” such exhibits in
the same window used for the videoconference deposition.
Be wary and beware of
backgrounds
Some commercial technologies offer virtual backgrounds, which have
the added benefit of avoiding unintended, unfortunate visual interruptions such as a child or a pet wandering into view. If you choose to
use a virtual background, be sure to
avoid these pitfalls: wearing clothing that blends into the background;
choosing a background that could be
considered unprofessional; or using
a background that is distracting to
others on the videoconference.
6

Internet issues
Good internet bandwidth is essential. Every participant should be using a dedicated and stable high-speed
internet connection during the deposition. If your internet connection
is being shared with Ring doorbells,
Amazon Firesticks, streaming Netflix, and VOIP while the children
are participating in online classes,
you will likely have poor internet
bandwidth.
Before the deposition begins, test
your ability to obtain a full picture
(hands on the table, shoulders and
head in the image) video of the witness and whether you have a solid
internet connection with all the required programs running. Check
your internet speed on sites such as
SpeedTest.net.
The videoconferencing service
provider
The most common service providers that attorneys will see are the
courts, government agencies, and
court reporting services that will be
taking testimony under oath. They
will often collect information from
all participants such as names, roles,
organizations, email addresses, usernames and passwords, as well as
information about devices they use.
Make sure you know how this information will be used by a service
provider.
Look for these features and benefits from your video service provider
and verify with your court reporting
service that the system meets these
criteria:
• End-to-end secure encryption with
meeting-specific key logins
• Secure file sharing that allows for viewing during live
videoconferencing
• Control of chat features during the
videoconferencing
• Compatibility with all browsers,
including Chrome, Edge, Firefox,
and Safari
• Full HD audio and video
• Full audio and video recording
of the videoconference deposition
with full indexing
Prepare for technology
breakdowns
During videoconference depositions, the most likely failure is an
State-to-State — Summer 2020
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internet connection problem. Have
your court reporting service test the
internet connection.
A new role for clients in
depositions by videoconference
It is a good practice to invite your
client to participate in the videoconference deposition as a silent observer. The use of remote videoconference
depositions allows clients to attend
depositions without being seen or
heard.
Clients who listen and take notes
on the testimony can propose followup questions that help with technical
issues or place certain testimony into
the appropriate context and often
provide valuable insight. Non-lawyer
clients can appreciate and understand the testimony as a juror would.
Breaks during the deposition allow
an attorney and his or her client to
interact and exchange notes on any
follow-up inquiries or additional lines
of questioning.
Conducting the deposition by
videoconference
Depositions should start promptly.
A confirmation and oath will be taken
of the deponent by the court reporter
who will have already recorded the
deponent’s picture identification.
All counsel must identify themselves to the satisfaction of the court
reporter, and all the parties should
note their appearance on the record.
The court reporter is the “host” for the
videoconference and should identify
everyone else present on the videoconference and confirm that the videoconference is password protected.
The actual physical location of each
party should be identified and each
participant asked whether any other
individuals are in a position to observe or listen to the deposition at
their location. If so, all such observers
and eavesdroppers should be identified on the record.
The witness actively participating
in the deposition should be “pinned.”
The “pin” video feature on Zoom allows you to disable active speaker
view and only view a specific speaker.
It will also only record the pinned
flabaroutofstaters.org

video if you are recording locally (to
your computer).
Specific witness instructions for
videoconference depositions
Because of differences among internet service providers (ISPs) and
the nature of the connection each
participant in the videoconference
deposition makes to his or her ISP,
there may be time delays in the questions and answers. The first time
this phenomenon is observed by any
party to the deposition, a note should
be made in the record. This becomes
important if the actual videoconference recording rather than just the
transcript is used at trial.
Deposition instructions that direct
the witness not to have any substantive discussions with his or her counsel during breaks from the deposition
also become more important given
the remote nature of the proceedings,
and the witness should be reminded
of these instructions before any break
is taken.
Objection for one;
Objection for all
Remote depositions present difficulties in raising objections in a
timely manner before the witness
answers, leading to attorneys talking
over one another on the video feed
in order to preserve their objections
or leading an attorney to believe an
objection was raised when it was not
recorded by the stenographer.
The simplest solution to this issue during a remote videoconference
deposition is an agreement or stipulation between counsel that an objection raised by one party is deemed
made by all other parties.
Carefully consider off-site
collaboration
Remote depositions by teleconference permit participants other than
the witness to utilize private chat
or text message features on devices
not connected to the videoconference
such as cell phones, tablets, and laptops that enable participants to discuss important issues and responses
raised during the deposition without
the need to take a break for off-therecord conversations. The potential
for coaching the witness is obvious.
It is important that remote depositions allow for a clear and uninterrupted view of the deponent. Make
7

sure you can see the hands of the witness at all times and that you know
what the objects are in the line of
sight for the witness throughout the
deposition. There should be nothing
behind the video camera other than
the court reporter, or if the court reporter is not in the same room as the
witness, make sure the background
seen by the camera is a blank wall
or a bookcase. Ask the witness to use
the computer video camera connected
to the videoconference and scan the
entire room so that all entrances and
exits are identifiable as seen by the
witness.
Breaks
Depositions by videoconference will
provide all the parties access to the
full audio and video of a witness in
his or her “natural” environment,
typically his or her home or office.
An attorney will probably not be in
the same room as the witness. The
time of every break and the reason
for the break should be noted on the
record. The video and audio of the
videoconference should be muted during breaks.
Exhibits
Commercially available videoconferencing software platforms permit
uploading exhibits and documents
in real time during the deposition
or in advance at a “Meet & Confer”
teleconference7 and refer to them in
real time during the videoconference
deposition. This becomes more important as the number of documents in a
case increases.
Certain platforms allow the attorney and the witness to incorporate
electronic markings on a document
in real time, such as highlighting or
call-out boxes, to emphasize critical
portions of the document such as relevant contract language or accident
scene photographs. These markings
can then be saved as part of the exhibit for later use as part of any dispositive motion or at trial.
All the parties to a deposition by
videoconference should demand that
any documents intended to be used
during the deposition be distributed
to all parties a sufficient time in advance of the deposition (typically five
days).
Screen sharing allows you to access
open documents and programs on
State-to-State — Summer 2020
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your computer. With screen sharing,
a lawyer can freeze the frame and
get the witness to testify about the
image or audio, all while creating a
permanent video record of the process
as part of the deposition.
More advanced settings allow for
reference to exhibits from a variety
of applications and sources including
second screens or tablets the witness
can be asked to mark or annotate in
real time, which may then become
new exhibits.
Courtesy and civility rules for
depositions by videoconference
•Give the court reporter time to get
all the appearances before starting
the deposition.
• If you are not questioning, mute
your microphone.
• Place your computer or microphone as close to you as possible.
• Don’t rustle papers near the
microphone.
• Speak slowly, particularly when
reading from documents.
• Give the court reporter time at the
end of the deposition to check any
spellings with the witness before
everyone jumps off the call.
• Be patient!
Cybersecurity for depositions
by videoconference
Web conferencing solutions were
originally called online collaboration
tools and provide audio/videoconferencing, real-time chat, desktop sharing, and file transfer capabilities.
As the convenience and efficiency
of depositions by videoconference becomes more apparent to attorneys
and the federal and state courts,
many attorneys are using Zoom because of its reliability and ease of
use. Zoom, however, is not inherently
secure. It requires some positive action on the part of its users.
First, make sure everyone in a
Zoom meeting connects using “computer audio” instead of calling in on
a mobile phone. Then make sure that
the host for the conference, meeting,
or deposition starts with the “Require
flabaroutofstaters.org

Encryption for 3rd Party Endpoints”
setting enabled and a padlock has
appeared that says “Zoom is using
an end to end encrypted connection”
when you mouse over it. Without that
padlock, do not expect your conference to be secure or even private.
Even with the padlock, Zoom has
the technical ability to spy on private video meetings and could be
compelled to hand over recordings
of meetings to governments or law
enforcement. While companies like
Google, Facebook, and Microsoft publish transparency reports that describe exactly how many government
requests for user data they receive
from which countries and how many
of those they comply with, Zoom does
not.
Major security threats
• Zoom bombing where someone
disrupts your meeting with disturbing or pornographic images
and videos
• Snooping where an outside party
listens in on your online conference and can compromise sensitive
information
• Hacking particularly where the
web conferencing platform stores
the information of participants
and users for some time, as well
as files you’ve uploaded
The Health Insurance Portability and Accountability Act (HIPAA)
makes it a crime to not appropriately secure patient information. The
Gramm-Leach-Bliley Act (GLBA) financial privacy rule requires businesses to be transparent about how
they protect consumers’ information,
including data stored within web
conferencing platforms.
Violations can lead to severe fines
and lack of confidence among clients.
FedRAMP Compliance
The National Institute of Standards and Technology (NIST), which
is the American equivalent of the ISO
(International Organization of Standards), implemented the Federal Information Security Management Act
(FISMA) with the Federal Risk and
Authorization Management Program
(FedRAMP). If the web conferencing
platform you use is FedRAMP certified, you can feel confident you’re well
protected.
8

International organizations look for
a platform to be ISO 27001 certified.
If your web conferencing platform is
FedRAMP compliant, it will hold the
“Agency FedRAMP Authorization”
title.
Hosting a videoconference
deposition
Unless there is some court-approved justification, the host of any
videoconference deposition should be
the court reporting service. Depending on the videoconferencing deposition software platform, the host is
the administrator and manager of
the videoconference. The host has
unique privileges and responsibilities
including but not limited to:
• Necessary access restrictions
include passwords for hosts before
they open a virtual room; codes for
participants before they join; limits on the hours a virtual room can
be accessed; monitoring remote
users; and only handling and exchanging encrypted information.
• Session locks should be set by
a host restricting access to participants who show up late and
avoiding unwanted visitors.
• Credential termination, which
prevents readmittance without
new credentials/passwords, should
occur whenever a member electronically leaves the hosted space.
• Role-based access controls
(RBAC) define the levels of interaction users can have in a platform and are particularly useful
with large conferences. The level
of control descends from the host,
who has most control, through presenters with less control to participants with least control. The host
owns the online room and can set
access requirements. Hosts manage the content uploaded and the
interactions of the room.
• Dynamic privilege management allows a user to retain his
or her virtual identity when access
privileges are temporarily upgraded or limited.
• Blacklisting permits an account
administrator to limit which features appear in users’ virtual
rooms.
• Disabling functionality is the
State-to-State — Summer 2020
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ability to block screen sharing for
certain applications or programs.
• Whitelisting is often a better option than blacklisting because you
limit screen sharing to just what
you need.
Although an attorney should not be
the host for a videoconference deposition, the attorney noticing the deposition must consider how invitations,
website links, and access credentials
will be distributed to participants.
• Do not share website links or access credentials on publicly accessible websites or social media.
• Limit credentials to a single event.
• Do not reuse online access
credentials.
• Only allow invited participants to
join the deposition.
• Once all participants are
present,lock the videoconference
so no one else can join.
• Make sure you completely identify
each individual participant on the
record.
• Only share what is required and as
little as possible. If screen sharing
is not required, either disable the
functionality or limit its use to only
the meeting host.
Encryption
The standard for securing the recording of a videoconference deposition is AES 256-bit encryption. A
good web conferencing provider will
encrypt the recording while in storage and transmission, while the best
providers also keep logs of interactions with encrypted materials. If
your recordings are encrypted, anyone who interacts with them will be
identified.
The service provider should be encrypting data both while it is at rest
and stored by the service provider and
while it is being transferred between
different devices. Make sure your
web conferencing system uses strong
encryption, such as Transport Layer
Security (TLS), to protect data while
it is in transit. TLS versions 1.2 and
flabaroutofstaters.org

1.3 inherently offer more protection
for data transmitted across untrusted
networks such as the internet.

objections and prohibited contact
with a witness during the course
of a deposition.

Zoom alternatives
Group FaceTime for Apple products supports up to 30 callers and
provides end-to-end encryption; however, it is not cross-platform.
Microsoft Skype handles up to
50 people in a videoconference or 150
people in a group text chat. Skype
also supports group video chat and
is available on most platforms. Skype
offers document and screen sharing
but, beware, Skype conversations are
not end-to-end encrypted.
Webex allows one to host up to 200
participants, up to 10 GB of encrypted cloud storage, branding and customizations, domain claim, syncing
with Microsoft Exchange and Active
Directory sync, and TLS (Transport
Layer Security) 1.2 support.
Microsoft Teams supports 2FA
(two-factor authentication) security,
data encryption, and meets dozens
of national, regional, and industryspecific security/privacy compliance
regulations. It also integrates extremely well with Microsoft’s other
productivity products, including Office 365.
There are more complex and expensive options such as Cisco Webex
Meetings, TeamViewer, and GoToMeeting. Webex Meetings offers endto-end encryption as an option.
Another highly secure solution,
Signal, supports video collaboration
and offers end-to-end encryption. It
is a full-featured collaboration solution, works on most platforms, and
lets you share all messages, photos,
videos, files and chat using video.
Signal is free.

2. The court reporter for a deposition
conducted via videoconference, in
accordance with Supreme Court
of Florida’s AOSC20-16 issued on
March 18, 2020, may administer
the oath or affirmation to the
deponent remotely.
3. The witness may elect to physically exclude any person from any
room where the witness is physically present during the taking
of the deposition. Any counsel
of record or party so excluded
by the witness may participate
in the deposition by means of
videoconference.
4. No other attendees other than
the parties to the subject lawsuit,
their representative counsel, and
counsel for the witness shall be
allowed to participate in the videoconference deposition without
prior consent of all counsel. This
includes appearing individually
within the videoconference platform and/or being present within the room where the attendee
is viewing the videoconference
deposition.
5. The court reporter’s transcript
shall serve as the official record of
the witness’s testimony. Should
circumstances arise that render
the court reporter’s transcript unavailable, then a new transcript
can be created from the video
recording of the deposition.

A model online deposition by
videoconference order
The basic terms of an order for a
videoconference deposition should
include, among other case-specific terms, the following general
instructions:

6. Any deposition taken by means
of videoconference shall be conducted using a videoconferencing platform generally acceptable
within the industry and equipped
with the ability to video record
the deposition. The court reporter
shall serve as the host of the videoconference as provided by the
videoconferencing platform.

1. All applicable jurisdictions’ Rules
of Civil Procedure and Rules of
Professional Responsibility governing the practice of law remain
in place and in full force and effect
and shall be followed at all times.
This includes, but is not limited
to, the prohibition on speaking

7. As the host of the videoconference, the court reporter shall
video record the witness using
the recording function of the
videoconferencing platform. Alternatively, if a videographer is
provided by the court reporting
service, such videographer may
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control the recording function of
the platform. The court reporter
or videographer, as the case may
be, shall also announce each time
he or she has activated and deactivated the record function on the
videoconferencing platform, and
such statements shall be made a
part of the transcribed record. In
addition, any party may at its discretion arrange for an independent videographer to video record
the deposition by means other
than the video-recording function
of the platform. The party hiring
any such independent videographer is responsible for the costs
of doing so and must make copies
of the video recording available to
all counsel at their expense.
8. The video recording of the deposition created by use of the
recording function of the videoconferencing platform shall be
deemed the equivalent of a video
recording made by a videographer, and shall be available for
use in trial as though prepared
by a videographer.
9. No participant in the deposition
may utilize the chat function or
similar private communication
function of the videoconference
platform, except to facilitate the
sharing of documents during
the deposition. In no event shall
the chat function or equivalent
means of communication be used
for any counsel to communicate
directly with the witness.
10. At no time during the deposition
shall any counsel text, message,
email, or transmit any messages
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to the witness(es) in order to help
the witness(es) respond to any
and all questions.
11. Before the witness is sworn, all
cellphones shall be placed in the
silent mode. All parties and counsel participating in the videoconference will disable notifications
and other functions on their devices that might disrupt the audio and/or video stream during
the deposition.
12. The witness and all counsel or
parties appearing on the record
shall state their appearances
clearly for the record, and they
shall not disable their cameras
during the deposition unless
there is a break or unless they
are necessarily appearing by
telephone.
13. All documents or other exhibits,
except those to be used for impeachment, shall be shared with
all counsel no later than three (3)
days prior to the deposition, and
said documents shall be Batesstamped, marked as exhibits, or
both. Electronically stored information (ESI) not suited for Batesstamping or marking as exhibits
may be identified by prepending a
number or other identifier to the
name of each file. Such changes
to a file name should be nondestructive and reversible using freely available tools such as
Bulk Rename Utility for windows
(https://www.bulkrenameutility.
co.uk/) or the “Rename Finder
Items” function in the Mac operating system.
14. As to non-party witnesses served
with a subpoena duces tecum,
counsel or their designee for all
parties are permitted to confer
with the witness for the exclusive
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purpose of securing any and all
documents or other relevant evidence responsive to the subpoena duces tecum. This shall take
place no later than five (5) days
prior to the scheduled deposition.
No later than one (1) business
day prior to the deposition, all
documents shall be provided to
the court reporting service. Those
documents or other exhibits used
for impeachment must be shared
with all participants when introduced on the record via the
share screen or similar feature on
the videoconferencing platform
and attached as an exhibit to the
deposition.
15. If the video connection is lost
and cannot be restored within a
reasonable length of time, the deposition may proceed and the witness may testify telephonically.
A final comment
Whether it is your very first deposition or your very first electronic deposition, the technology and practice
may be novel but it is not difficult.
For better or worse, technology will
be utilized at every available opportunity to maintain social distance. Like
riding a bike, however, once you have
it down, it will become second nature.
Endnotes

1 Formal Opinion No. 2015-193, State Bar
of California, http://ethics.calbar.ca.gov/Ethics/
Opinions.aspx
2 For Zoom, access the tutorial at https://
support.zoom.us/hc/en-us/articles/206618765Zoom-Video-Tutorials
3 Fed. R. Civ. P. 32(d)(3)(B).
4 See, e.g., Gosby v. Third Judicial Circuit,
586 So. 2d 1056 (Fla. 1991).
5 Fed. R. Civ. P. 30(b)(3)(B).
6 Gosby v. Third Judicial Circuit, 586 So.
2d 1056, 1058 (Fla. 1991).
7 Fed. R. Civ. P. 16, 26.
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Preparing the deposition of a
defendant-physician
by Thomas J. Principe
As you read the
following, please
consider just how
little patients and
their loved ones
often know about
physicians, and
please, if applicable, adapt these
concepts for use
T. PRINCIPE
with your families
and friends. As a
practitioner in the area of personal
injury and medical malpractice for
the plaintiff for the past 31 years, and
for the defense for nine years prior
to that, I feel we often don’t know
enough about the physicians who are
rendering our care; sometimes this
lack of knowledge contributes to catastrophic outcome. “If only they had
known,” patients might have made
different health care choices. With
that in mind, I offer the following:
The deposition of the defendantphysician can be the crucial turning
point in a medical malpractice case
for either the plaintiff or the defense.
Deposing defendant-physicians demands mutual engagement of our
best human faculties, such as intellect, memory, ingenuity, spontaneity,
fortitude, heart, spirit, and endurance and can also bring out some
negative traits, such as hostility, insult, and aggression. Few challenges
are as daunting as entering a room
to depose a defendant-physician and
being faced not only with a learned
medical practitioner from whom one
must elicit answers within that practitioner’s specialty, but also with defendant’s counsel and often several
more counsel for other defendants
acting jointly and severally to try to
thwart an effective deposition. There
is no such thing as over-preparation
for the deposition of a defendantphysician. The preparation for and
the effort involved in conducting the
deposition can prompt more accurate
assessment of the case for all parties.
Most depositions are still conducted
according to long-standing practice,
which means they predate video chats
flabaroutofstaters.org

and social media. A deposition can
last all day or more than one day—
and for an entire day, with very few
breaks, a deposition is face to face,
meaning long hours of pursuing your
only chance to elicit information from
the defendant-physician. Also present is the attorney for the defendantphysician, who would perhaps rather
you not elicit certain information, and
both the defendant-physician and
the attorney might grow to dislike
you intensely, obstruct you, or even
insult you.
Conducting a well-organized deposition of a defendant-physician not
only can provide critical information
about the treatment at issue, but it
can corner the defendant into positions that can be used to establish
liability, reveal weaknesses by the
defendant that can be exploited at
trial, and can sometimes even yield
critical admissions of departures
from accepted standards of medical
practice by the defendant and others. The deposition of a defendantphysician can also benefit the court
system by advancing the possibility
of settlement for both plaintiff and
defense. As much as attorneys may
wish for a “Law and Order” event
that unquestionably demonstrates
the defendant-physician’s negligence,
such moments are rare indeed; sowing a seed of doubt is a more likely
outcome.
Often the defendant-physician and
his or her counsel enter the deposition room seemingly believing the
physician did nothing wrong. After
all, physicians take an oath to “do
no harm,” and many physicians are
fixed in the view that they would
never cause harm, remaining fixed
even in denial of the facts. Even if
the defendant-physician maintains
that view, plaintiff’s counsel may,
through careful exploration and amplification of areas of liability, raise
doubts or concerns in the mind of
defense counsel.
We are all familiar with the adage
“the straw that broke the camel’s
back.” Litigators tend to focus on the
11

final straw and discount the magnitude of the bits of straw piled on
beforehand. A thorough deposition,
by revealing some of those earlier
“straws,” can generate doubt and
sometimes completely change the
perceptions of counsel for both sides.
Plaintiff’s counsel often begins the
deposition of a defendant-physician
intending to limit defenses as they
go along; often, however, the more
rewarding outcome can be expanding
opportunities to affirmatively establish liability.
Deposition preparation
Be prepared. Any illness or injury
for which a patient has sought treatment should be noted in the patient’s
medical record, along with related
symptoms, laboratory indications,
and the physician’s observations. To
completely understand and properly analyze the patient’s record, you
must steep yourself in the medicine
involved in your case. Extensively review the available medical literature,
including books, journals, and internet data bases, so that you become
conversant in both the general and
specific medical and scientific principles. With this research as your foundation, study the patient’s medical
records until you become intimately
familiar with them. The records may
contain potent indicators of what
went wrong in the treatment, or what
was done in an effort to conceal what
went wrong.
Follow the chain of malpractice
events through the records and then
thread back through the material and
correlate specific times and specific
symptoms with the laboratory studies, the timing of physical examinations, and nurses’ notes or other
narratives of the symptoms and other
observations. You may find that a
physician failed to (1) obtain or pay
attention to the patient’s pertinent
history; (2) order proper tests; (3)
properly interpret test results; or (4)
follow up properly or order the necessary treatment. If multiple defendant-physicians are being deposed,
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often your list of theories evolves and
enlarges as you go from deposition
to deposition and hear what each
defendant-physician has to say about
the medicine, the treatment, his or
her role as caregiver, and the roles
of others.
Preparation for the deposition
of a defendant-physician should
include:
• Obtain all of the discovery you
have requested.
• Obtain all possible background
information on the defendant-physician, such as curriculum vitae,
education, licensing organizations,
governmental and professional
organizations, and the internet.
Obtain a list of any articles authored by the physician-defendant
in medical journals, chapters in
books, presentations or lectures
given, and inspect the website(s)
on which the defendant-physician
is listed or noted. Scan this material for possible correlation of
medical concepts or procedures
with your case.
• If possible, obtain a list of complaints filed against the defendantphysician from medical societies
as well as lawsuits in which the
defendant may have been either a
party or a witness. Contact other
plaintiffs’ counsel to obtain copies of any depositions, trial transcripts, answers to interrogatories, or further discovery on the
defendant-physician.
• Familiarize yourself with the
medical concepts and procedures
relevant to your case and correlate
with laboratory findings, imaging
studies, caretaker notes, respiratory and physical therapy notes,
input and output logs, consciousness assessments, and any other
medical records that might have
even a tangential bearing on your
case.
• Outline, highlight, and index every
detail of the medical chart, medical
records, and any other documents.
flabaroutofstaters.org

Always keep a working copy of all
possible documents you will use
with numbered pages, as well as a
copy for the defendant-physician to
refer to in case the original records
are not available or opposing counsel provides no copy.
Deposition demeanor
Be polite. The personalities of
defendant-physicians are as varied
as those encountered in the general
population. One goal of deposing the
defendant-physician is to gauge the
witness’s response to the medical
records and the medical principles.
A deposing attorney who is abrupt
or impolite may find making such a
determination difficult with a witness who resents the lawyer’s bad
manners.
On the other hand, politeness alone
won’t win over witnesses. I encountered one physician of wide repute
who, when I extended my hand in
introduction prior to the proceeding,
stated, “I don’t shake hands with
lawyers.” His response revealed an
apparent hostility toward lawyers
from the outset, which I might not
have discovered had I not extended
my hand in polite greeting. Even
when defendant-physicians begin the
deposition proceeding in an apparent
mood of affability and equanimity,
they may become considerably less
so as the proceeding continues and
the material covered becomes uncomfortable and the hours grow long—no
matter how polite you are. Still, you
undoubtedly will be far more successful in obtaining the information you
seek if you don’t alienate the witness
from the outset.
Further, be polite but firm with opposing counsel and respectful of the
court reporter and any other persons
in attendance.
Deposition tactics
Be persistent. Fortunately, not
only the most medically astute and
erudite attorneys elicit useful deposition testimony. If confronted with
objections to form or any other objections, restate the question or return
to laying a foundation, but try and
try again. Attempt to establish some
kind of rapport with the defendantphysician, which may allow for a
less contentious exchange. At the
outset of the deposition, try asking a
12

series of questions that require only
a yes or no answer, such as those
related to the defendant-physician’s
background, medical definitions, and
explanations of concepts and procedures. This can give the defendantphysician a benign impression of you
and a sense of security and comfort—
a sense that may give you a little
traction when you begin asking tough
questions.
Objectives of the defendant-physician deposition:
• Delineate the parameters of the
physician-defendant’s conduct to
“pin the defendant down” to his or
her position
• Use the defendant’s answers to
establish the plaintiff’s cause of
action
• Use directly in trial testimony
• Admission of evidence
• Impeachment at trial
• Refreshment of recollection
• Confirm known facts and uncover
new facts
• Assess demeanor and credibility
• Explore issues fully or narrow certain issues
• Lock in the facts for use at trial or
with expert witnesses
• Obtain answers unfavorable to
one’s case; do not wait for trial
• Advance toward settlement
Scope of deposition
Prior to the deposition, compare the
original records to copies previously
obtained to assure that the copies are
precise duplicates, as well as to determine whether there are any apparent
inconsistencies in the originals, such
as handwritten notes that appear so
uniform as to have been written all
at one time, which may represent a
rewrite of notes, or handwritten notes
in which text is crossed out, which
may indicate eradication of unwanted
notations (which may not have been
readily apparent in photocopies).
Once you are feeling prepared, polite, and persistent, the following
are general areas to cover during the
course of the defendant-physician’s
deposition:
• Name and address, both current
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and at the time of malpractice and
during all intervals
• Schooling, licensing (multiple states), credentials, board
certification(s), and whether the
chronology is complete or contains
gaps that require explanation
• Whether the defendant-physician’s
license to practice has ever been
suspended or revoked
• What defendant-physician reviewed prior to the deposition (medical records, medical literature)
• Whether defendant-physician has
authored articles in professional
journals or chapters in medical
textbooks
• Hospital affiliations at the time of
malpractice and currently
• Medical partnership or group
practice
• Medical definitions including differential diagnosis; open-ended
“explain that to me” questions can
yield the unexpected and/or be
educational
• Medical procedure concepts (see
medical definitions, above)
• Various approaches in medical
practice to applicable illnesses or
constellations of symptoms
• Opinion as to the cause of plaintiff’s injuries or demise
• Ask the “why” question: why did
defendant-physician do the actions
or procedures? It is better to know
this answer prior to trial, because
at trial the why question is best
left unasked (it can be devastating
to a case)
• Whether physician-defendant has
independent recollection of patient
• Whether physician-defendant has
independent recollection of events
• Conversations between physiciandefendant and other physicians
• Conversations between physiciandefendant and nurses or other
personnel
flabaroutofstaters.org

Topics and tactics
Additional special topics you may
wish to cover, along with related lines
of questioning, are addressed below.
Employment status. A physician
may not be what is known in other
fields as an independent contractor
but instead an employee of a hospital, clinic, faculty practice, professional corporation, or other affiliated
organizations
Profit motive. It is important to
reveal the profit motive, if there is
one or more than one, in the defendant-physician’s behavior.
Opinion questions. Elicit the
doctor’s opinions as to the cause of
the injuries or death. Elicit the doctor’s opinions regarding the general
standards of care in a given situation and rules of conduct in general
and specific situations. Every office
or institution has their rules. Elicit
rules from the defendant-physician
and lock them in during deposition.
Establish importance of medical records. Errors, omissions, and
strikeouts in medical records sometimes can reveal that a doctor was
seeking not to chart evidence of a
known mistake.
Clarify physician-patient relationship. Clarifying the physicianpatient relationship is important for
establishing the plaintiff’s implicit
right to trust the defendant’s medical judgment and duty of care. During deposition inquiry, it is useful to
identify the defendant as having been
responsible for the plaintiff’s care.
Have defendant-physician read
and interpret notes into record.
Asking the defendant-physician to
read and interpret all applicable
notes into the record not only aids
in the study of the case, but it helps
you to know if he or she can read and
understand the notes pertinent to the
care of the patient. Many physiciandefendants have difficulty deciphering notes, even “shorthand” notes
now used in digital medical records.
Interpretations can take the form of
a word-for-word discussion of what
each word or phrase means in the
context of the writing at the time it
was written and how each word or
phrase affects the meaning of the
note as a whole. Medical words or
phrases can have different meanings
in different contexts, for example:
13

Q: Doctor, this note states “reassurance given,” correct?
Q: Doctor, didn’t you reassure this
patient that he was not having a
heart attack (or she did not have
breast cancer) without ruling out
myocardial infarction (or breast
cancer)?
Noncompliant patient notes. If
a physician notes that a patient was
noncompliant in some manner, ask
specifically how the physician tried
to persuade the patient to take notice or show comprehension, such as
asking if the patient was admonished
repeatedly, whether the patient was
advised that if he or she ignored medical advice, the physician would call
in and explain to his or her spouse or
significant other the importance of
compliance, or whether the patient
was advised that the physician would
refuse further treatment due to noncompliance—as well as asking where
the notations of those warnings are
located in the patient’s records.
Conversations with patient or
family members. Occasional quotes
from the patient or relatives are recorded in medical records, but only
rarely are conversations recorded.
Ask the defendant-physician to confirm or deny comments the plaintiff
or plaintiff’s relatives have testified
were made. If the client or relatives
recall the conversation, the conversation likely took place even if the
defendant-physician denies it or no
longer recalls the conversation.
Consent form. The plaintiff might
have signed a consent form but without receiving comprehensive or comprehensible information; was the
patient advised of the known risks
and/or complications as well as alternative treatments? The consent form
pertains to the medical procedure
having been done according to accepted standards of medical practice;
if a sponge is left inside of a patient
during a surgical procedure, such an
event would not be covered by the
consent form.
Then-and-now comparisons.
Then-and-now comparisons can be
effective in outlining the extent and
traumatic nature of plaintiff’s injury,
for example:
Q: When the patient was admitted
to the hospital, was she oriented
to person, place, and time?
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Q: When the patient was admitted
to the hospital, was she able to
walk and perform her work and
perform tasks of daily living?
Q: When the patient was discharged
from the hospital, she was discharged via ambulance in a vegetative state and taken to a longterm care facility, correct?
Q: This patient will never again be
able to care for herself; do you
agree?

Departure from standard of
care. Questions such as these can
uncover departures from standard
of care:
Q: If a sponge were left inside the
patient following conclusion of
the procedure, that would be a departure from accepted standards
of surgical care; do you agree?
Q: If the patient were discharged
with a secondary postpartum
hemorrhage, would that be a departure from accepted standards
of obstetrical care?
Because obstructive behavior has
become virtually endemic in many
states, you will need to know the tools

available in your particular state to
deal with the blocking of questions by
defense counsel. If one is prevented
from asking the questions, even exhaustive study of the material and
a well-practiced approach to questioning will not yield the necessary
information.
If you are representing the defendant-physician, perhaps the foregoing will provide some indication of the
type of questions your client may be
asked (in addition to the detailed and
specific questions regarding medical
treatment and/or procedures). I hope
that every reader will consider the
concepts herein and find relevance
for some aspect of professional or
personal interaction with physicians.

2021 Florida Bar President’s
Out-of-State Pro Bono Service Award
Deadline: October 22, 2020, 5 p.m. Eastern

Each year, the Florida Supreme
Court and The Florida Bar give special recognition to lawyers who have
freely given their time and expertise
in making legal services available to
the poor. The Florida Bar President’s
Pro Bono Service Award is given to an
outstanding attorney residing in each
of the state’s 20 judicial circuits and
to an outstanding attorney among the
out-of-state Florida Bar members.
To be eligible for the out-of-state
award, the attorney must be admitted to The Florida Bar and reside and
practice outside the state of Florida. (Florida Bar members in good
standing, including members who are

“inactive” and “CLE exempt,” are eligible for the award.) Nominees must
not be an employee of an organization
that provides free or low-cost legal
services to the poor.
Attorneys may be nominated by another person, or they may nominate
themselves. While the emphasis is on
legal services to the poor, all forms of
pro bono service will be considered by
the selection committee. Nominees’
pro bono service contributions may
be cumulative. Consideration is not
limited to the events of the immediate past year.
Nominations must be received
by Thursday, October 22, 2020, by
5 p.m. Eastern.

Nominations must be submitted
online at: https://www.floridabar.org/
probonoawards (under “President’s
Award”).
The winner will be recognized at
the pro bono service awards ceremony held at the Florida Supreme
Court, currently scheduled for 3:30
p.m., Thursday, January 28, 2021.
In addition, the out-of-state winner,
together with the in-state circuit winners, will be considered for the statewide Tobias Simon Pro Bono Service
Award.
For additional information, contact Francisco Digon-Greer at
fdigon-greer@floridabar.org or
850/561-5793.

Stay connected with the Out-of-State Division
Twitter:

@TFBOutOfState

flabaroutofstaters.org
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Facebook:

https://www.facebook.com/
TheFloridaBarOutOfStateDivision
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Section 1031 update:
Proposed regulations and the COVID-19
relief extension date
by Wendelin A. White, Abraham Leitner, and Insung Kim
closely associated with real
Summary
property.
On June 11, 2020, the U.S.
Treasury Department reImprovements to land
leased proposed regulations
Improvements to land inregarding like-kind exchanges
clude inherently permanent
under Internal Revenue Code
structures and any structural
section 1031 (1031 Exchange).
components of such inherently
The regulations clarify a numpermanent structures. The
ber of outstanding questions
evaluation of whether propthat taxpayers have been conerty falls into one of the two
W. WHITE
A. LEITNER
I. KIM
cerned about.
foregoing categories is made
The IRS has not addressed
on an asset-by-asset basis, by
personal
property
requires
taxpayers
the more immediate uncertainty
separately analyzing each distinct
surrounding the temporary COVID- to be able to identify personal properasset (a term that is carefully defined
ty
components
in
every
exchange
and
19-related extensions for 1031
in the proposed regulations).
increases
the
importance
of
defining
Exchange transactions under Notice
real
property
eligible
for
exchange
2020-23, which leaves taxpayers
Inherently permanent structures
facing an imminent deadline to act treatment. This issue is especially
An inherently permanent structure
without any clarity on what the relevant to exchanges involving hotel is any building or other inherently
properties, due to the large amount of permanent structure that is permadeadline actually is.*
personal property typically involved nently affixed to real property and
PROPOSED REGULATIONS
in the operation of a hotel.
that will ordinarily remain affixed
DEFINING REAL PROPERTY
Key guidance in the proposed regu- for an indefinite period of time (note
lations provides a detailed list of what that affixation may be accomplished
Background
Taxpayers engaged in 1031 Ex- constitutes real property, generally by weight alone). Other inherently
changes have been awaiting further defined as land and improvements permanent structures specifically
guidance after the Tax Cuts and Jobs to land; unsevered natural products include the following distinct assets,
Act (TCJA) generally limited 1031 of land, water, and air space super- if permanently affixed: in-ground
Exchanges only to real property for jacent to land; and certain intangible swimming pools; roads; bridges; tunexchanges completed after December properties, as well the definitions of nels; paved parking areas, parking
facilities, and other pavements; spe31, 2017. Prior to the TCJA, per- each of the enumerated categories.
cial foundations; stationary wharves
sonal and intangible properties were
and docks; fences; inherently permaalso eligible for like-kind exchange Applicability
The proposed regulations are effec- nent advertising displays for which
treatment. Accordingly, taxpayers
exchanging real estate of a similar tive only prospectively for exchanges certain election is in effect; inherently
class (e.g., an exchange of one apart- occurring after the rules are final- permanent outdoor lighting faciliment building for another similar ized; however, pending issuance of ties; railroad tracks and signals; telebuilding) could generally count on the final regulations, taxpayers may phone poles; power generation and
the entire exchange qualifying under rely on the proposed regulations, if transmission facilities; permanently
Code section 1031, with incidental followed consistently and in their en- installed telecommunications cables;
personal property associated with tirety, for exchanges of real property microwave transmission, cell, broadthe relinquished property being ex- after December 31, 2017, and before casting, and electric transmission
towers; oil and gas pipelines; offshore
changed for a similar quantum of the final regulations are published.
drilling platforms, derricks, and oil
incidental personal property associand gas storage tanks; grain storage
ated with the replacement property. Real property
Under the proposed regulations, bins and silos; and enclosed transporTaxable boot would then be limited to
the difference between the amount of for purposes of Code section 1031, tation stations and terminals.
An item of property that is not
real and personal property associated the term real property is defined to
with the relinquished property and include land; improvements to land; specifically listed in the proposed
the replacement property, which is of- unsevered natural products of land, regulations may still be considered
ten minimal. The TCJA’s elimination air, or water that are superjacent to an inherently permanent structure
of like-kind exchange treatment for land; and certain intangibles that are based on the following factors:
flabaroutofstaters.org
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• The manner in which it is affixed
to real property;
• The time and expense required to
move it;
• Any circumstances that suggest
the expected period of affixation is
not indefinite;
• The damage that removal would
cause to the item itself or to the
real property to which it is affixed;
and
• Whether it is designed to be removed or to remain in place.
An item of machinery or equipment
is generally not considered to be an
inherently permanent structure and
thus is generally not treated as real
property; however, machinery that
otherwise meets the definition of a
structural component of a building
or inherently permanent structure,
serves the building or inherently permanent structure, and does not produce or contribute to the production
of income other than for the use or
occupancy of space is treated as real
property. For example, elevators and
escalators should be treated as real
property under this rule.
Structural component
A structural component generally
means any distinct asset that is a
constituent part of, and integrated
into, an inherently permanent structure. Examples of structural components specifically mentioned in the
proposed regulations include walls;
partitions; doors; wiring; plumbing
systems; central air conditioning and
heating systems; pipes and ducts; elevators and escalators; floors; ceilings;
permanent coverings of walls, floors,
and ceilings; insulation; chimneys;
fire suppression systems, including
sprinkler systems and fire alarms;
fire escapes; security systems; humidity control systems; and other similar
property.
For a component of a building or
inherently permanent structure that
is not listed above, the determination
of whether the component is a structural component is made based on the
following factors:
flabaroutofstaters.org

• The manner, time, and expense
of installing and removing the
component;
• Whether the component is installed during construction of the
inherently permanent structure;
• The damage that removal of the
component would cause to the item
itself or to the inherently permanent structure to which it is affixed; and
• Whether the component is designed to be moved.
Unsevered natural products of
land
Unsevered natural products of
land include growing crops, plants,
and timber; mines; wells; and other
natural deposits, and are generally
treated as real property for 1031 Exchange purposes. Natural products
and deposits, such as crops, timber,
water, ores, and minerals, cease to be
real property when they are severed,
extracted, or removed from the land.
Water and air space superjacent
to land
Water and air space superjacent to
land is not defined in the proposed
regulations; however, development
air rights should be included in this
category. An example in the proposed
regulations indicates that boat slips
at a marina would qualify as well.
Intangible properties
Intangible property that derives its
value from real property or from an
interest in real property, is inseparable from that real property or interest
in real property, and does not produce or contribute to the production
of income other than consideration
for the use or occupancy of space is
considered real property or an interest in real property for purposes
of 1031 Exchange. Such intangible
property could include a trademark
name associated with a property or
shares in a co-op or condominium
association. A special rule applies to
shares in a mutual ditch, reservoir, or
irrigation company described in Code
section 501(c)(12)(A). Such shares are
treated as real property only if, at the
time of the exchange, the shares have
been recognized by the highest court
of the state in which the company
was organized, or by a state statute,
as constituting or representing real
16

property or an interest in real property. This is the only context under the
proposed regulations in which local
law definitions control for purposes
of determining the meaning of the
term real property for 1031 Exchange
purposes.
Furthermore, a license, permit, or
other similar right that is solely for
the use, enjoyment, or occupation
of land or an inherently permanent
structure and that is in the nature
of a leasehold or easement generally
is an interest in real property for
purposes of 1031 Exchange. A license
or permit to engage in or operate a
business on real property, however, is
not real property or an interest in real
property if the license or permit produces or contributes to the production
of income other than consideration
for the use and occupancy of space.
INCIDENTAL PERSONAL
PROPERTY
The proposed regulations would
also put to rest a longstanding issue
relating to the treatment of personal
property incidental to a real property 1031 Exchange. The deferred
exchange safe harbors permitting the
use of a qualified intermediary (QI)
to hold funds paid by a purchaser of
relinquished property. Even before
the TCJA’s elimination of like-kind
exchange treatment for personal
property, taxpayers and QIs worried
that a taxpayer who exchanges a
piece of real estate for another property that includes incidental personal property could be considered
to be in constructive receipt of all
of the exchange funds held by the
QI if the QI exchange agreement
permits the taxpayer to direct the
QI to use those funds to pay for the
incidental personal property that is
not of a like kind to the taxpayer’s
relinquished property. The concern
here is not merely that the personal
property is treated as taxable boot,
but rather that the entire exchange is
tainted by the ability of the taxpayer
to use funds for this portion of the
purchase, such that the exchange is
fully taxable.
In response to this concern, the
proposed regulations provide that the
use of exchange proceeds to pay for
incidental personal property does not
cause taxpayers to be treated as in
constructive receipt of the exchange
State-to-State — Summer 2020
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from preceding page

funds and does not disqualify the exchange as whole. Personal property
is considered to be incidental to real
property acquired in an exchange
if, in standard commercial transactions, the personal property is typically transferred together with the
real property, and the aggregate fair
market value of the incidental personal property transferred with the
real property does not exceed 15%
of the aggregate fair market value
of the replacement real property. An
example in the proposed regulations
illustrates that office furniture is considered to be property of a type typically transferred with an office building and would satisfy the first prong.
Note that the relief for incidental
personal property is in line with the
currently existing rules that ignore
such incidental property in determining whether a taxpayer has properly
identified replacement property.
Importantly, however, the new safe
harbor does not treat incidental personal property as real property for
purposes of the 1031 Exchange rules
generally, and any personal property
acquired with proceeds from the sale
of real property would constitute taxable boot notwithstanding its incidental character under the new safe
harbor.

Questions remain on COVID-19
relief extension
On April 9, 2020, the Internal Revenue Service issued Notice 2020-23,
which provides extensions (generally
until July 15, 2020) for various tax filing deadlines and other specified acts
falling between April 15 and July 15,
2020. The specified acts identified in
Notice 2020-23 include time-sensitive
actions listed in Revenue Procedure
2018-58, which include the identification of replacement property in a
1031 Exchange (normally required
to be made within 45 days of the sale
of the relinquished property) and the
completion of the exchange (normally
required to occur within 180 days of
the sale). Revenue Procedure 201858 provides an automatic 120-day
extension of these two 1031 Exchange
deadlines in the event that any future
IRS news release or other guidance
provides general relief for acts specified in Rev. Proc. 2018-58 (unless
the news release or other guidance
specifies otherwise). Notice 2020-23
provides general relief for acts specified in Rev. Proc. 2018-58 and does
not specify that the automatic 120day extension provided by Rev. Proc.
2018-58 is not available to taxpayers
with 1031 Exchange deadlines falling in the specified period. Accordingly, a plain reading of Rev. Proc.
2018-58 would suggest that the 120day automatic extension is available
for 1031 Exchange acts; however,
some commentators have expressed

a concern that the extension provided
by Notice 2020-23 falls within the
parenthetical exception to the 120day automatic extension provided by
Rev. Proc. 2018-58 because Notice
2020-23 provides a general extension
to July 15 and does not specifically
provide that 1031 Exchange acts are
not subject to the July 15 deadline.
In the face of this legal uncertainty,
most QIs have adopted the conservative position that the extension
for 1031 Exchange acts runs only
to July 15, 2020. This leads to some
oddities where taxpayers who rely
on the extension of the 45-day identification period to delay identifying
replacement property until the deadline could find themselves left with
insufficient time to complete their
1031 Exchanges. For example, a taxpayer who sold relinquished property
on March 2 and who waits until July
15 to identify suitable replacement
property would have just 45 days to
close on the purchase of the replacement property, which needs to occur
before the end of August. Other QIs
are allowing taxpayers to take the
position that the automatic 120-day
extension is available, but are requiring taxpayers to indemnify the QI if
the IRS ultimately refuses to allow
the extension beyond July 15.
*Editor’s note: Since this article was
written, the IRS clarified that the
deadline for the extension was, in fact,
July 15, 2020.
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Thoughts on COVID-19 interactions
by Joel C. Shapiro
First we had a
COVID-19 outbreak that continues. Second, we had
stay-in-place orders
relegating most of
us to in-home incarceration for a
crime none of us
committed. Third,
J. SHAPIRO
we did a full stop
of the economy as a
result of number 2, throwing 40 million people out of work. Fourth, not
being able to live in a bubble, most
law firms around the country have
been forced to make and may have to
continue to make painful and material adjustments to compensation and
their payroll head count.
With that background in mind, as
we try and figure out how to “LIVE
with COVID-19” (emphasis supplied),
personal interactions under the new
“new” are more important than ever.
I commend your attention to the article written by Steven C. Dupre in
the spring edition entitled, “Remote
proceeding advocacy,” for an in-depth
analysis of remote advocacy pointers
in the new world. I would add to the
same (and perhaps because I am out
of state I am more at liberty to say
so?) that we should gently nudge our
judiciary to permit more remote video
proceedings (as opposed to dial-in
only) during motion practice (as opposed to just a trial situation). Advocacy includes tone, tenor, inflection,
and body language. Without seeing
opposing counsel (which in person
or video can assist you in gauging a
weakness in some or all of their argument), you and your client are at a

disadvantage. Even more important
than that is the personal interaction with the judge. Being able to
view the judge as you are making
your argument is essential because
he or she through the use of body
language (such as a raised eyebrow,
a frown, a roll of the eyes, or a sip
of a beverage) may be telegraphing
his or her level of receptivity to your
arguments. This allows you to possibly adjust your argument, on the
fly, to increase your chances of success. A dial-in to a conference call
is fine in an emergency, but with
scheduling and modern technology,
the semi-human touch of looking at
someone while you are speaking to
them should be encouraged.
Many of us are working remotely
and, whether we like it or not, might
have to continue to do so for the foreseeable future. As such, maintaining
the relationship with your partners,
associates, paralegals, and support
staff becomes all the more important.
That is so because how we handle the
current situation and how they feel
they were treated will have an impact
later on in how the firm may function
when we are more or less back together. Where possible, I encourage you
to conduct all meetings or even just
a checkup call via Zoom, Microsoft
Teams, or such other videoconferencing capability that you or your firm
has adopted. Looking at someone as
you are speaking with them is important, as many are alone and rely on
the technological interactions we can
use today to tide them over until we
have a vaccine that might allow for a
return to some sort of normalcy. Remember when someone had an issue

or wanted your thoughts on a position, he or she took a pleading and
walked into your office to hash it out?
Well, social distancing for the foreseeable future may limit that, but video
technology is the next best thing for
now—so use it. As lawyers, our work
product is many times a function of
a collaboration of multiple people in
the office. Working remotely makes
that more challenging but far from
impossible with the use of technology.
Finally, and perhaps I digress but
feel compelled to do so, I want to remind our profession (in all 50 states
and the territories) of its obligation
to assist in the reopening/redirection
that our country is now facing. As
lawyers, we, more than most citizens,
understand the need to allow everyone to have a free and open forum
to permit the discussion of all ideas.
When editors are being fired because
someone was offended by an editorial,
we have a problem. When someone
in a private, unregulated technology
company is censoring discourse and
determining what is true, false, or
offensive, we have a problem. We
are required and we must redouble
our efforts to interject ourselves in
the current discussions taking place
around the country to help solve the
problems, and we must resist the
strong temptation to join in with others to shut off and shut down anything and everything we don’t agree
with.
Perhaps that is what makes us
unique, or not?
Mr. Shapiro’s column represents his
personal thoughts and opinions and
not those of his law firm.

October 2020
OOSD Executive Council Meeting
To be held virtually; watch for details coming soon

flabaroutofstaters.org
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Challenging uncertainty
by Carolyn K. Kolben
Attorneys in general, and litigators
in particular, face
uncertainty on a
daily basis. Creating order of tangled
facts and chaotic
circumstances, we
take the hand we
are dealt and use
C. KOLBEN
the legal mechanism to best advocate for our clients. When a legal
challenge arises, we make a plan. Our
practice areas work with us and for
us because we can see the process in
motion and envision the resolution.
Very often from the inception of a
case—maybe not the first week but
before too long—we have a vision of
how the case might end. Often the
vision changes as new facts come into
play, but it is always there because
the mechanism that gets the case to
resolution is relatively predictable.
The case will settle or go to trial. The
insurance company will reimburse
your client—maybe not as much as
clients often believe they are entitled
to—but there will be reimbursement.
Mediation and arbitration work their
magic as the parties come face to face,
and the emotional energy invested in
the process moves the case to resolution. When you can advise your client
generally what to expect from the
process, there is still uncertainty,
but the earth has not moved under
your feet.
In the past four months (yes, it really has only been four months), there
has been a seismic shift in how business is conducted—for every business
and every worker. One’s education,
income, race, or nationality has not
sheltered anyone from the “new normal.” And this new normal will never
be our normal. Pandemic-generated
uncertainty runs counter to the lawyer’s nature. Lawyers are trained to
function in a world of forms, rules,
regulations, procedures, verified experts, and solid facts. As lawyers,
we are used to being sought for our
answers to complex problems. Feeling helpless in the absence of solid
answers as to how and when this
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pandemic will end, it is not uncommon to hear lawyers lament about
feelings of having let down our clients
and our families in one way or another. Lawyers strive to be all things
to all people. The surreptitious manner in which this virus has infected
millions and disrupted how we do
business has left many a lawyer (and
doctor, teacher, banker … OK, everyone) physically drained and mentally
exhausted.
And now for the great news. What
you strive to deliver to your clients—
order from chaos, solid fact-based
thinking, practicality (and the list
goes on)—you can deliver to yourself.
If you take the time to envision where
you want your practice to go, you can
design the processes and rules to
get there. When there is a need for
change, you shift the process or the
goal. When you see the end game, you
can chart your path.
Dr. Luis Alvarez, an experimental
physicist, inventor, and professor,
was awarded the Nobel Prize in Physics in 1968. Dr. Alvarez shared a bit
of how he charted his work: “Dad . . .
advised me to sit every few months
in my reading chair for an entire
evening, close my eyes and try to
think of a new problem to solve. I took
his advice very seriously and have
been glad ever
since that he
did.” Without taking the
time to think
about where
you want to go
as well as the
swifter and less
trying ways to
get you where
you want to be,
you are inviting uncertainty
to deplete your
spirit.
While you
make this plan,
think about
the anticipated
growth of your
practice area,
whether you
19

should: (1) learn and add an area of
law that is now in great demand to
your practice; (2) reevaluate what
your current clients need and want;
(3) take a fast track or a slower
track in favor of a specific outcome
in certain cases; (4) strengthen your
motions practice; (5) increase or decrease advertising expenditures; (5)
sponsor a networking event on Zoom
or another platform; or (6) reevaluate
each of your expenditures. Sometimes
unattractive choices in the short term
have to be made for the long term.
You know it—it’s just rough to do it.
While you are thinking, do not
forget to add in how you want to
live your life. Do you live to work or
work to live? Create a plan for a day,
a week, a month—see how it goes
and adjust. There are no rules. You
can have a vision for your life and
a plan, as well as a vision for your
practice and a plan. Time spent on
a vision, a plan, and a system to get
there will crush that energy-zapping
uncertainty.
And finally, before you retire to
your chair for some serious thought,
get yourself in the right frame of
mind by listening to the advice in the
classic I Won’t Back Down by musical artist and native Floridian Tom
Petty. In fact, listen twice.
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Division News
Florida Bar honors 50-Year Members
Congratulations to The Florida Bar’s 50-Year Members — Class of 1970. The members of the Bar and the OOSD
celebrate your service to the profession and your communities. Of the nearly 400-member class, 77 of the 50-Year
Members practice out of state.
Gemma B. Allen, Chicago, Ill.
Richard A. Appelbaum, Burke, Va.
James L. Berenthal, New York, N.Y.
Michael L. Berger, Athens, Ga.
Andrew R. Blank, Snellville, Ga.
Howard W. Brill, Fayetteville, Ark.
David P. Callahan, Azle, Texas
Robert B. Carruthers, Lansing, Mich.
Robert C. Cogswell, Jr., Buies Creek, N.C.
Darryl B. Cohen, Atlanta, Ga.
Davis Cohen, Savannah, Ga.
Israel A. Cohen, Tel Aviv, Israel
Edward C. Coker, III, Charlotte, N.C.
Emried D. Cole, Jr., Baltimore, Md.
Ronald H. Cole, Rome, Ga.
Raymond K. Costello, Midlothian, Va.
Alexander M. Crenshaw, Washington, D.C.
Terrence L. Croft, Atlanta, Ga.
Perry M. Culpepper, Jr., Cordele, Ga.
Dennis A. Damiano, Agoura Hills, Calif.
Harry P. Davis, Jr., Marietta, Ga.
Randy N. Davis, Lynchburg, Va.
William M. Douberley, Flat Rock, N.C.
James R. Duggan III, Cleveland, Ga.
Pamela T. Dunston, Blowing Rock, N.C.
James Falcon, Youngwood, Penn.
Daniel J. Farrell, Oak Lawn, Ill.
James C. Fleming, Land O’ Lakes, Wisc.
Bruce W. Flower, Acworth, Ga.
Jackson C. Floyd, Jr., Atlanta, Ga.
Julia M. Giller, Hiawassee, Ga.
White R. Glass, Atlanta, Ga.
Barry J. Gordon, Fairfax, Va.
William S. Halberg, Northfield, Ohio
Robert A. Hannah, Winston Salem, N.C.
Ronald J. Helow, Sebastopol, Calif.
Larry J. Hirsch, Westerly, R.I.
Jeffrey M. Hyman, North Brunswick, N.J.
William E. Johnson, San Carlos, Sonora, Mexico
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Robert J. Kheel, New York, N.Y.
Steven C. Koegler, Bluffton, S.C.
Richard D. Lane, Auburn, Ala.
Roger J. LeMaster, Alexandria, Va.
Robert L. Lesak, Park Ridge, Ill.
Susan L. Lipton, New York, N.Y.
Richard F. Livingston, Jr., Norcross, Ga.
Henry E. Mallue, Jr., Williamsburg, Va.
Jere D. McWinn, Colorado Springs, Colo.
Nicholas C. Montenegro, Brick, N.J.
Roy J. Morgan, Winston Salem, N.C.
William C.A. Moulder, Fort Worth, Texas
Sally G. Munroe, Colorado Springs, Colo.
John A. O’Leary, Columbia, S.C.
Edmund E. Olson, Macon, Ga.
Michael R. Pent, San Diego, Calif.
John B. Platt III, Scottsdale, Ariz.
David M. Repass, Washington, D.C.
Daniel Retter, New York, N.Y.
Edward J. Richardson, Longmont, Colo.
Bruce S. Russell, Belvedere Tiburon, Calif.
Edward S. Sanditen, Aspen, Colo.
Robert W. Saul, Cathedral City, Calif.
Larry H. Schatz, New York, N.Y.
Carol W. Scott, Marshall, Va.
James H. Seals, Smyrna, Ga.
Earl W. Shaffer, Jr., Colorado Springs, Colo.
Norman J. Silber, Gilford, N.H.
Richard A. Smith, Harpers Ferry, W. Va.
Richard A. Stettine, Islip Terrace, N.Y.
Robert M. Strumor, Santa Fe, NM
David S. Swan, Atlanta, Ga.
Antonio L. Thomas, Atlanta, Ga.
David P. Twomey, Chestnut Hill, Mass.
Gary J. Weber, Westhampton Beach, N.Y.
George T. Williams, St. Simons Island, Ga.
Robert F. Williams, Haddonfield, N.J.
Seymour Zager, White Plains, N.Y.
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BOG News
Board of Governors’ update
We want you to stay informed on actions taken by The Florida Bar Board of Governors. So, here is the latest Board
of Governors’ update.
For the first time in the history of The Florida Bar, the Board of Governors met via Zoom videoconference on May
15, 2020. The major actions of the board and reports received included:
• Florida Supreme Court Chief Justice Charles Canady
provided a COVID-19 update from the courts. He
stated that the phased resumption of jury trials will
likely be temporary and regional. Additional recommendations are expected from the Workgroup on the
Continuity of Court Operations and Proceedings During and After COVID-19. In addition, the chief justice
praised Florida’s legal community for the way it has
responded to the pandemic. Read more in this Florida
Bar News article.

members to meetings to ensure diverse representation.
The board’s Rules Committee was directed to review
the recommendations and provide a report in June.
• In other action, the board also voted to recommend
approval of The Florida Bar’s 2020-2021 budget. The
budget is being submitted to the Supreme Court for
final approval.
• Board members nominated several colleagues to fill
three positions on the board’s Executive Committee
and voted by electronic ballot to appoint Paige Greenlee, Jay Kim, and Michael Orr. They also approved
the following special appointments: Warren Chin and
Richard Lawson for ABA House of Delegates; Catherine A. Cullen, Whitney George, Matthew Gissen,
Mark Alan Journey, and Michael Alan Sneeringer to
Florida Lawyers Assistance, Inc., board of directors;
and Rafael Martinez to Florida Medical Malpractice
Joint Underwriting Association.

• The Florida Supreme Court issued two orders on May
21, 2020, one creating a new pilot program for civil
jury trials to be held using remote technology and one
on new health and safety measures for the courts. The
Bar News has more information.
• Special Committee on Non-Voting Board Appointments
Chair and Former President Eugene Pettis reported on
the panel’s extensive review of Standing Board Policy
1.20, which allows Bar presidents to invite non-voting

flabaroutofstaters.org
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EDITOR’S CORNER

The Out-of-State Division can help
in these challenging times

Welcome to our
new officers: Cullan Jones, president; Larry Kunin,
president-elect;
Mindi Wells, secretary; and Brandon
Wolff, treasurer.
They were sworn
in virtually in June
by Dori Foster-MoD. WORKMAN
rales, president of
The Florida Bar.
The Florida Bar provides great support and opportunities for its members.
Our OOSD president, the other officers, and executive council members
are here to support the specific needs
of out-of-state Florida Bar members.
On page 3, you’ll find the mission of the
Out-of-State Division, and on page 24,
you’ll find a list of officers and executive council members. The Out-of-State
Division is here to help you turn our
shared interests into a strong professional practice. We’re not shy—we
want to help your practice.
You’ll find supportive and helpful articles from our president, Cullan Jones,
and president-elect, Larry Kunin, in
this edition. Cullan’s article, “We’re
closer than we’ve ever been” appears
on page 3, and Larry’s article “Got professionalism?” can be found on page 4.
You’ll see in this edition the many
programs available to OOSD members.
We continue to look for ways to enhance the State-to-State and to provide
more development opportunities. By
doing so, we can better serve out-ofstate lawyers. It should be a win-win
FLORIDA...
  was
   discovered
    by an
     out-of-stater.

C. JONES

L. KUNIN

for everyone. We challenge you to think
of new ideas on how the OOSD can
continue to improve services to Florida
lawyers practicing out of state.
We’ve mentioned in the past the
reach of the OOSD. We’re here to help
you wherever you practice. And we’d
love to meet you. Your Out-of-State
Division continues to plan gathering
and networking opportunities for you,
including virtual ones.
Your publication continues to grow.
And we’d like even more! You’ll see
throughout the State-to-State our requests for contributing authors. We
feature articles from members in Florida and elsewhere who share ideas
and articles of interest to out-of-state
members. Our contributing authors
appear prominently, and we include
the information you’d like others to
read about your practice. We have two
goals here: to present your ideas to a
broad audience and to introduce the
readers to you. We want to help your
practice.
We hope you continue to enjoy the
all-cyber version of State-to-State.
You should be receiving a link to each

S t a t e - t o - S t a t e
THE PUBLICATION OF THE OUT-OF-STATE DIVISION OF THE FLORIDA BAR

Cullan E. Jones, Washington, D.C. ............................................................................................ President
Lawrence (Larry) H. Kunin, Atlanta, Ga. ....................................................................... President-Elect
Brandon L. Wolff, Parsippany, N.J. .......................................................................................... Treasurer
Mindi Wells, Columbus, Ohio ..................................................................................................... Secretary
Natasha B. Dorsey, Chicago, Ill. .....................................................................Immediate Past President
Emily K. Young, Tallahassee, Fla. ......................................................................Program Administrator
Donald A. Workman, Washington, D.C. ..........................................................................................Editor
Matthew L. Kahl, Portland, Ore. ....................................................................................Associate Editor
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State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially reviewed and
peer reviewed for matters concerning relevancy, content, accuracy, and style. State-to-State is sent
electronically to approximately 15,000 legal practitioners throughout the United States.
Statements or expressions of opinion or comments appearing herein are those of the contributors and
not of The Florida Bar or the division.
The deadline for the FALL 2020 issue is OCTOBER 10, 2020. Articles should be of interest to legal
practitioners with multijurisdictional practices. Please submit articles in a Word format via email to
Don Workman, dworkman@bakerlaw.com. Please include a brief biography with contact information
and a photograph of the author. If a digital photo is not available, please mail a print to The Florida
Bar, OOSD, 651 East Jefferson Street, Tallahassee, FL 32399-2300.
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edition of the newsletter that allows
you to view the edition online in color
at your desk or on your mobile device. And you can view and search
for articles on our improved website:
flabaroutofstaters.org. Please note our
articles in which we feature OOSD
members. This is another great way
to market your practice.
Please send us your articles and
we’ll get you published as quickly and
as often as we can. And by all means,
please let us know how we can serve
you better. Feel free to contact me at
dworkman@bakerlaw.com or by telephone at 202/861-1602. We also look
forward to seeing you at one of the local
receptions or at OOSD meetings.
Also, please check out our updated website at flabaroutofstaters.
org. It contains a number of new
features in an easier to use format. You can also find us on Twitter @TFBOutofState and Facebook @
TheFloridaBarOutofStateDivision.
And most importantly—please join
and get involved! Please stay in touch
and stay safe!

Author! Author!

The Out-of-State Division offers its membership
a valuable forum for the exchange of information on legal issues affecting our interstate
practices. To be truly effective, it is essential
for a large cross section of our members to
contribute articles, news, and announcements
to this newsletter.
For those of you who would like to see your work
in print, the rules for publication are simple: The
article should be related to a subject of general
interest to legal practitioners with multijurisdictional practices. Articles focused on your home
state are less appealing than issues impacting
a number of jurisdictions.
Please send documents in MS Word
f o r m a t v i a e m a i l t o D o n Wo r k m a n ,
dworkman@bakerlaw.com.
Please help your colleagues to get to know
you by including a brief biography with contact
information, and include a head and shoulders
photograph. Your photo and bio will be kept on
file and need only be submitted once.
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Contributing authors
The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors.
They can serve as a resource to fellow division members who might have a question regarding these
authors’ areas of expertise or if a referral is needed.
Cullan E. Jones is president of the Out-of-State Division. He is an associate with

He is the 2013 recipient of the Equality Award from the New York Civil
Liberties Union, he serves as an advisory board member for Nassau Suffolk
Law Services, and is an adjunct professor at Adelphi University. He can be
reached at 631/450-2515 or coryhmorris@gmail.com.

Hunton Andrews Kurth in Washington, D.C. He represents management in
resolving complex labor, employment, and related business disputes, with a
focus on defending employers in class and collective action claims. He can
be reached at 202/955-1941 or cjones@huntonak.com.

Thomas J. Principe is a partner at Kramer, Dillof, Livingston & Moore
(KDLM) in New York, N.Y. His background is as a defense attorney. In that
capacity he squared off more than once against fellow partner Tom Moore,
who recruited him to become a KDLM partner in April 1989. Today, Mr.
Principe’s experience and perspective serve KDLM’s clients well as he
conducts examinations before trial. Those depositions and discovery illuminate
the defense’s claims and likely strategy. He is painstakingly thorough in his
approach, sifting through and examining medical records and transcriptions
for information to aid in client defense. He can be reached at 212/267-4177
or tprincipe@kdlm.com.

Matthew L. Kahl is past president of the Out-of-State Division and also serves
as associate editor of State-to-State. He focuses his practice on real estate,
creditor rights, and regulatory compliance. He can be reached at 503/5985548 or matthew.kahl@jordanramis.com.
Insung Kim is an associate in Goulston & Storrs’ New York City office. He is
a tax attorney who advises clients on the tax aspects of domestic/cross-border
mergers and acquisitions, financings, joint ventures, and restructurings. He
regularly handles real estate/REIT transactions, as well as tax credit projects
(e.g., LIHTC, rehabilitation tax credit). In addition, he works with nonprofit
organizations in obtaining and maintaining tax-exempt status. He can be
reached at 212/878-5521 or ikim@goulstonstorrs.com.

Joel Charles Shapiro is a partner with Blank Rome LLP and is based in
the firm’s Philadelphia office. His practice is focused on private aviation
(particularly assisting a variety of clients in acquiring, financing, leasing,
and managing aircraft) and on bankruptcy, reorganizations, and workouts
(representing debtors, plan-of-reorganization proponents, asset purchasers,
institutional lenders, and creditors). He can be reached at 215/569-5746 or
shapiro-jc@blankrome.com.

Carolyn Kurtzack Kolben is the principal at Amplitude Legal. Her practice
focuses on consulting, facilitative decision making, issue-focused advocacy,
and litigation. Prior to creating Amplitude Legal, Ms. Kolben was an assistant
United States attorney in the District of Columbia where she focused on
criminal trial practice and post-conviction litigation. Before moving to D.C.,
Ms. Kolben was an associate at Shutts & Bowen in Miami, Florida, and
assistant state attorney in Dade County, Florida. She is licensed to practice
in D.C., Florida, New York, and North Carolina. She can be reached at
202/819-0172 or ckolben@amplitudelegal.com.

Wendelin A. (Wendy) White is the chair of the Real Estate Transactions
Group in Goulston & Storrs’ Washington, D.C., office. She counsels clients
on joint ventures, development, acquisitions, dispositions, and financings of
commercial properties. Her practice includes transactions related to single
and multiple sites involving office, hotel, retail, multifamily, and mixed-use
properties. Her clients include public and private real estate investment
trusts and local, national, and international companies with investments in
the United States, as well as nonprofits. She can be reached at 202/721-1119
or wwhite@goulstonstorrs.com.

Lawrence (Larry) H. Kunin is president-elect of the Out-of-State Division.
He is a partner in the litigation practice of Morris, Manning & Martin LLP
and serves as chair of the firm’s technology and intellectual property litigation
practice. He can be reached at 404/504-7798 or lkunin@mmmlaw.com.

Donald A. Workman, OOSD past president and State-to-State editor, is a
partner in the Business Group and head of BakerHostetler’s bankruptcy and
creditors’ rights practice in the Washington, D.C., office. His practice areas
include business bankruptcy, creditors’ rights, debtor reorganizations, general
insolvency, stockbroker liquidations, and commercial litigation. He can be
reached at 202/861-1602 or dworkman@bakerlaw.com.

Abraham (Abe) Leitner is a director in Goulston & Storrs’ New York City
office. He is an internationally recognized tax lawyer who handles complex
domestic and cross-border transactions for clients doing business in the
United States and internationally, including in Canada, Europe, China, and
the Middle East. In doing so, he often counsels multinational corporations on
cross-border mergers and acquisitions. He frequently structures international
joint ventures involving real estate investments in the United States and abroad,
advises real estate investment trusts (REITS) on their tax matters, and advises
private equity funds and other real estate investors in connection with Section
1031 and other efficient exit strategies. He can be reached at 212/878-5158
or aleitner@goulstonstorrs.com.

Victor John Yannacone, Jr., is an advocate, trial lawyer, and litigator
practicing in the manner of a British barrister by serving of counsel to
attorneys and law firms locally and throughout the United States in complex
matters. He has been continuously involved in computer science since the days
of the first transistors in 1955 and actively involved in design, development,
and management of relational databases. He pioneered in the development
of environmental systems science and environmental law. He can be reached
at 631/475-0231 or vyannacone@yannalaw.com, and through his website
https://yannalaw.com.

Catherine Peek McEwen is a U.S. bankruptcy judge for the Middle District
of Florida, Tampa Division, and is the vice-chair of the 13th Judicial Circuit
(Florida) Pro Bono Committee. One of Judge McEwen’s mantras is that
“judges admire pro bono volunteers.”
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secretary of the Suffolk County Bar Association’s Academy of Law. He received
a bachelor’s degree in criminal justice from Adelphi University in 2008, a
master’s degree from Adelphi’s Derner Institute of Advanced Psychological
Studies in 2010, and graduated cum laude from Touro Law Center in 2012.
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