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Liability from transferring trust funds— 
it can happen to you

by Gwynne A. Young

  Can a lawyer’s 
transfer of mon-
ies from a client’s 
trust account at 
the client’s direc-
tion be a fraud-
ulent transfer 
under the bank-
ruptcy code? The 
bankruptcy court 
and the district 

court said “No.”1 The Eleventh 
Circuit said “Yes.”2 Although the 
Eleventh Circuit was careful to 
emphasize that no such liability 
would exist for a lawyer in “the 
vast majority of cases,” the fact 
remains that it reversed the sum-
mary judgment entered for the 
lawyer by the bankruptcy court 
(and affirmed by the district court) 
and held issues of fact existed as to 
whether the lawyer “had or lacked 
control of the funds” and whether 
he acted in “good or bad faith.” As 
such, this decision is important for 
all lawyers who receive monies for, 
and disburse monies from, clients’ 
trust accounts.3

	 Briefly stated, the facts—as-
sumed in the light most favorable 
to the bankruptcy trustee as the 
non-moving party—are as follows. 
With knowledge that a creditor 
had a judgment against the client 
and was seeking to enforce it by a 
deficient writ of garnishment, the 
lawyer disbursed monies in the cli-
ent’s trust, at the client’s direction, 
to various persons, including the 
client. The lawyer acknowledged 
he did so to assure the monies 
would be out of his trust account if 
the creditor sought another writ of 
garnishment. The lawyer admitted 
“these transactions were unusual 
and departed from the typical han-
dling of client trust funds.”
	 For purposes of ruling on the 

lawyer’s motion for summary 
judgment, the bankruptcy court 
assumed that the lawyer was the 
“mastermind” of a fraudulent 
scheme with his client to have 
certain settlement funds of the 
client placed in the lawyer’s trust 
account and then disbursed them 
to the client, his family members 
and selected creditors.4 The bank-
ruptcy court nonetheless ruled 
the bankruptcy trustee could not 
recover the funds from the lawyer 
because he never had dominion 
and control over the client’s mon-
ies in the trust account and thus 
was not an “initial transferee” un-
der 11 U.S.C. § 550(a)(1).
	 District Judge James Moody 
affirmed.5 In his view:

[The lawyer] received funds in 
question on behalf of his client 
and deposited them into his 
trust account. He was acting 
in a fiduciary capacity and was 
obligated to disburse funds only 
in accordance with the instruc-
tions from his client. That [he] 
disbursed funds as directed, and 
assisted by personally deliver-
ing the checks, does not alter his 
status as a fiduciary. The funds 
in the trust account belonged to 
the client, not the lawyer. There-
fore, under the control test of the 
Eleventh Circuit, [the lawyer] 
and his law firm were not initial 
transferees under § 550 of the 
Bankruptcy Code.12

	 In footnote 12, Judge Moody 
declared that “the result would 
be the same,” even if “good faith” 
were to be taken into account, not-
ing the lawyer’s lack of knowledge 
of certain matters relied on by the 
bankruptcy trustee.
	 The Eleventh Circuit reversed. 
Because the bankruptcy code does 

not define “initial transferee,” the 
court began by reviewing in de-
tail its prior decisions address-
ing that term, “albeit in different 
contexts ….” It concluded those 
precedents demonstrate that: 1) 
“the first recipient of the debtor’s 
fraudulently transferred funds is 
an ‘initial transferee’”; 2) there is 
an “equitable exception … known 
as the mere conduit or control 
test, for initial recipients who are 
‘mere conduits’ with no control 
over the fraudulently-transferred 
funds”; and (3) the court must 
consider “whether the intermedi-
ary acts without bad faith, and is 
simply an innocent participant” 
to the fraudulent transfer. The 
Eleventh Circuit held that the 
lawyer was “an initial transferee” 
and that issues of fact existed on 
the other two elements.
	 At the extremes of a lawyer’s 
disbursement of funds from a cli-
ent’s trust account, this decision is 
straightforward. A lawyer who fol-
lows a client’s directions to disburse 
trust account monies, without any 
knowledge that this is being done 
to fraudulently transfer monies 
away from creditors, should have no 
liability under Section 550. On the 
other hand, a lawyer who has such 
knowledge and plans the transfer of 
monies precisely to allow his client 
to avoid creditors’ execution upon 
them may well be liable for those 
monies. It is the “gray” area—where 
a lawyer simply knows the client 
has creditors, for example, or even 
judgment holders—that is scary for 
us lawyers.
	 The district court highlighted 
this precise point. In reviewing 
how circuits other than the Elev-
enth Circuit have addressed the 
issue of who is an “initial trans-

continued, next page...

g. young
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feree,” it noted that the Ninth Cir-
cuit’s “dominion test focuses on 
whether the recipient of funds has 
legal title to them and the ability 
to use them as he sees fit,” where-
as the “control test” used in the 
Eleventh Circuit “takes a more ge-
stalt view of the entire transaction 
to determine who, in reality, con-
trolled the funds in question.”6 The 
district court observed that while 
the “dominion test” may yield “a 
more predictable result, it has the 
drawback of ensnaring some that 
are in reality only conduits. This is 
so because of the infinite variety of 
factual contexts in which conduits 
may find themselves.”7

	 Citing the “lack of predictability 
in result” on the issue of who is 
an “initial transferee,” the district 
court noted that one commentator 
has observed that “one would hope 
that the Supreme Court will soon 
clear up the confusion. All we need 
is a working (and workable) defi-
nition of the word ‘transferee.’”8 
Maybe this is the case to get that 
“workable” resolution. Although 
no motion for rehearing was filed, 
the lawyer has 90 days to file a 
petition for certiorari in the Su-
preme Court. Stay tuned!

Endnotes:
1	 Martinez v. Hutton (In re Harwell), 414 B.R. 
770 (M.D. Fla. 2009), rev’d, 2010 WL 5374340 
(11th Cir. Dec. 29, 2010).

2	 2010 WL 5374340, at *11.

3	 This article’s focus only is on the bankruptcy 
issue addressed in In re Harwell, 2010 WL 
5374340. It should be emphasized that 
there are other issues that lawyers must be 
concerned with in disbursing funds out of 
trust accounts that are beyond the scope of 
this article. For example, Florida Statute, Ch. 
726, Uniform Fraudulent Transfer Act, has 
implications for any transfer out of a trust 
account, whether or not the client ends up in 
bankruptcy.

4	 2010 WL 5374340, at *11.

5	 414 B.R. at 772. 

6	 414 B.R. at 776. 

7	 Id. at 777 (citations omitted).

8	 Id. at 783 n.11. 

Be sure to vote!

Three vie for 
2011 Florida Bar 
president-elect

	 For the first time in many years, there is a three-way race for 
president-elect of The Florida Bar, and the winner will serve as 
president of The Florida Bar from July 1, 2012, to June 30, 2013. 
In the event no candidate receives a majority of the votes cast, a 
runoff election between the two candidates receiving the highest 
number of votes will be held.

	 Contested races for president have been rare, but when they 
do occur, the races provide unique opportunities for out-of-state 
lawyers and other Bar constituents to elicit the candidates’ views 
on issues important to them. Out-of-State lawyers comprise more 
than 14,000 of The Florida Bar’s approximately 90,000 attorneys.

	 Representatives of the Out-of-State Division will meet with the 
three candidates (Walter G. “Skip” Campbell of Fort Lauderdale, 
John J. “Jake” Schickel of Jacksonville and Gwynne A. Young of 
Tampa). The goal will be to ask them about issues or concerns 
relevant to out-of-state lawyers. The results from the candidate 
meetings will be sent to OOSD members at the end of February, 
summarizing the candidates’ views, including but not limited to 
their position on F.S. 733.304, which prohibits out-of-state resi-
dents from serving as personal representatives in Florida estates, 
unless they are related to the decedent.

	 Ballots will be sent to members in good standing of The Florida 
Bar on or before Mar. 1, 2011. Votes must be received by midnight 
on Mar. 21. Please watch for the email and the ballot!

? ? ? ? ?
Ethics Questions?

Call The Florida Bar’s
ETHICS HOTLINE

1/800/235-8619
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Visit the division’s website: flabaroutofstaters.org

President’s message:

Giving back
by Michael G. Busenkell, President

It’s that time 
of year again. 
Time to make 
your New Year’s 
resolutions and 
embark on an-
o t h e r  h o p e -
ful journey of 
change and self-
improvement. 

New gym memberships, new 
fad diets, self-help books and 
another attempt at quitting the 
cigarettes.
	 At the risk of sounding sanc-
timonious, as the New Year 
rolls around, consider making 
a resolution to improve the Bar, 
our profession and your own 
professional development by 
increasing your pro bono work, 
promoting civility in your prac-
tice or becoming a mentor to 
another lawyer.
	 We hear this often, and so 
the expression may sound trite, 
but all citizens, no matter their 
economic status, are entitled 
to access to our legal system. 
Too often, justice is delayed, 
or even denied, to those who 
lack the economic means to 
afford competent counsel. The 
pro bono services generously 
provided by the members of 

The Florida Bar allow count-
less individuals, who would 
otherwise lack the resources 
to obtain counsel, access to the 
courts to ensure the protection 
of their most basic rights, the 
preservation of their well-being 
and the pursuit of a better life. 
We all are blessed to work in 
a profession, which for most, 
provides a nice living; yet, our 
members plainly recognize the 
needs of those less fortunate. 
Indeed, the frequency with 
which Florida Bar members 
“give something back” and help 
pro bono clients in navigating 
difficult landlord-tenant issues, 
domestic and custody problems 
or any number of other legal 
dilemmas is one of the more ad-
mirable hallmarks of our pro-
fession. If you already provide 
pro bono services, your service 
is undoubtedly appreciated by 
many. If you do not, consider 
making time to provide pro 
bono services on behalf of those 
who are unable to afford access 
to our courts.
	 Likewise, we all can prob-
ably make efforts to improve 
the civility in our practice. Our 
profession by its nature is ad-
versarial and conflict ridden. 

In our efforts to achieve the 
best possible results for our 
clients, civility may sometimes 
be sacrificed. As the New Year 
begins, we can make a greater 
commitment to maintaining 
the highest degree of profes-
sionalism and remember that 
serving the client’s best inter-
ests is not synonymous with 
adopting a “Rambo” approach 
with our adversaries. More 
often, we best serve our cli-
ent’s interests (and maintain 
our own sanity) by promoting 
a courteous relationship with 
other practitioners.
	 Finally, explore the possibil-
ity of becoming a mentor to an-
other attorney. Most of us have 
benefited at some point in our 
career from the guidance and 
wisdom provided by a more se-
nior and experienced attorney. 
Often, you have “been there, 
done that,” and sharing your 
thoughts and insights can offer 
a valuable boost to the profes-
sional development of a new 
attorney. Consider reaching out 
to a newcomer in our profession 
and offering the benefit of your 
experience and wisdom.
	 Have a Happy New Year—
and good luck with the diet!

m. busenkell
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We need your help to be
Bigger and Better

	   Happy New Year.
  You’re reading our latest edition of the all-cyber version of State-to-State. You 
should be receiving a link to each edition of the newsletter that allows you to 
view the article online in color at your desk or on your mobile device. Of course, 
you can also choose to print it and take it with you. We hope you’re enjoying this 
step forward to be Bigger and Better!
  We have more articles from new contributing authors this month. Our publica-
tion continues to grow. And we’d like even more! You’ll see throughout State-to-
State our requests for contributing authors. Our content continues to increase 
because of you. We feature our contributing authors prominently in our publica-

tion and include the information you’d like others to read about your practice. We have two goals 
here: to present your ideas to a broad audience and to introduce the readers to you. We’re not 
shy—we want to help you grow your practice.
	 We continue to work with your OOSD president, Mike Busenkell, to reach more members. 
Our goal is to continue to increase membership in the division. We’ve enjoyed great success with 
receptions in various cities. Another effort involves expanding the attraction of State-to-State, 
especially to advertisers. By doing so, we can expand services provided to out-of-state lawyers. It 
should be a win-win for everyone.
	 So, send us your articles and we’ll get you published as quickly and as often as we can. You 
can also advertise. Please email Arlee Colman at acolman@flabar.org for more information. And 
by all means, please let us know how we can serve you better. Please feel free to contact me at 
dworkman@bakerlaw.com or by telephone at 202/861-1602. We also look forward to seeing you 
at one of the local receptions.

— Don Workman, editor

d. workman
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State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editori-
ally reviewed and peer reviewed for matters concerning relevancy, content, accuracy 
and style. State-to-State is sent electronically to more than 14,000 legal practitioners 
throughout the United States.

Statements or expressions of opinion or comments appearing herein are those of the 
contributors and not of The Florida Bar or the division.

The deadline for the Spring 2011 issue is April 15, 2011. Articles should be of 
interest to legal practitioners with multijurisdictional practices. Please submit articles 
in a Word format via email to Don Workman, dworkman@bakerlaw.com. Please include 
a brief biography with contact information and a photograph of the author. If a digital 
photo is not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson 
Street, Tallahassee, FL 32399-2300.

THE publication of the FLORIDA BAR Out-of-State Division

S t a t e - t o - S t a t e
FLORIDA... 
    was
      discovered
        by an
          out-of-stater.

Author! Author!
The Out-of-State Division offers its mem-
bership a valuable forum for the exchange 
of information on legal issues affecting our 
interstate practices. To be truly effective, it 
is essential for a large cross section of our 
members to contribute articles, news and 
announcements to this newsletter.
For those of you who would like to see 
your work in print, the rules for publication 
are simple: The article should be related to 
a subject of general interest to legal prac-
titioners with multijurisdictional practices. 
Articles focused on your home state are 
less appealing than issues impacting a 
number of jurisdictions.
Please send documents in MS Word for-
mat via email to Don Workman, 
dworkman@bakerlaw.com.
Please help your colleagues to get to 
know you by including a brief biography 
with contact information, and include a 
head and shoulders photograph. If you do 
not have a digital photograph, please mail 
a print to The Florida Bar, OOSD, 651 East 
Jefferson Street, Tallahassee, FL 32399-
2300. Your photo and bio will be kept on 
file and need only be submitted once.
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When being happy to have a job 
is not enough

by Alexa Sherr Hartley

  Although a per-
son may be grate-
ful to be employed, 
that gratitude 
does not necessar-
ily translate into 
career satisfac-
tion. So, how can a 
less than satisfied 
attorney increase 

his or her professional happiness? 
Here are some suggestions to help 
you find meaning in your work and 
to increase your personal fulfill-
ment.

For members only
	 Become a member of the com-
mittee in which you have always 
been interested, but never joined. 
Membership allows you to form 
relationships with other attorneys. 
Remember, your career is a long-
term proposition and although you 
may not benefit from these rela-
tionships in the immediate future, 
these relationships will serve you 
well down the road. Moreover, if 
you are discouraged and unmoti-
vated in your current job, member-
ship on a committee allows you to 
feel good about yourself by giving 
back.

Get in the game
	 Join the OOSD and other sec-
tions of The Florida Bar pertinent 
to your field of law. And once you 
do, get as involved as possible. For 
instance, when The Florida Bar has 
its annual meeting, secure a spot as 
a panelist. Presenting yourself to 
your peers as an expert gives you 
exposure and name recognition. 
Again, you are laying the ground-
work for future opportunities. By 
serving as a panelist you will be 

viewed as a potential employee, a 
person with valuable connections 
and a successful networker. People 
will not be able to think of you as 
their go-to-person if they do not 
know who you are.
	 To this end, also keep in mind 
your undergraduate and law school 
alumni associations. These associa-
tions often host excellent network-
ing events, sponsor activities that 
are good for morale and provide 
continuing education classes. It 
is important to take advantage of 
these resources, especially since you 
have an automatic in.

Extra! Extra! Read all about it!
	 Now more than ever it is im-
portant to read legal publications. 
Reading legal periodicals will keep 
you informed about important 
trends and advances in your area. 
Being aware of developments will 
assist you in identifying what direc-
tion you should take in your career. 
Specifically, publications highlight 
upcoming opportunities and red 
flag dead ends.

Hit the books
	 Now is a good time to get any 
professional certifications you have 
wanted. Getting certified will posi-
tion you for opportunities down the 
road. When determining which cre-
dentials to pursue, think about your 
five-year plan and your 10-year 
plan. Do not focus solely on how 
these certifications will benefit you 
now; think about your professional 
goals, and use this time to take the 
first steps toward achieving those 
goals. Further, particularly if you 
feel trapped in your current job, get-
ting certified will give you a much 
needed sense of accomplishment 
and empowerment.

If you don’t play, you can’t 
win
	 Reach out to anyone who is work-
ing on a project that interests you. 
You have nothing to lose and a lot 
to gain. By stating that you are 
currently employed when making 
contact, you make it clear that you 
are not looking for a job and simply 
want to learn more about what the 
other person is working on. If pos-
sible, volunteer your professional 
services. Do your best to establish 
a relationship so that you can ben-
efit from this person’s knowledge 
and experience. Particularly if this 
individual is doing what you would 
like to be doing, there is no better 
way to model your career than by 
close observation.

Sign of the times
	 Do not be afraid of technology. 
Embrace whatever medium you can 
to make contacts and get exposure. 
Open an account on a site such 
as Facebook, LinkedIn or Twitter. 
Even consider creating a webpage 
or a blog. The more people you com-
municate with, the better. Increas-
ing your social network increases 
the odds that you will come into 
contact with someone who knows 
of career opportunities, with whom 
you can problem solve or who can 
make suggestions about the next 
step in your career.
	 Ultimately, whatever it is that 
you decide to do, the important 
thing is that you choose activities 
that will keep you current and fresh, 
get you excited and invigorated and 
maximize your time. Even if you 
decide to take no action, be posi-
tive and remember that nothing is 
permanent and your current career 
doldrums will pass.

a. sherr hartley
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Division News

We can be BIGGER & better!

Share your expertise with other out-of-state practitioners.

Market your practice to 14,000 Florida lawyers out of state –

all for free! Submit articles of interest to legal practitioners with 

multijurisdictional practices to Don Workman at

dworkman@bakerlaw.com. Please include a brief biography with 

contact information and a photograph of the author.

We will publish you!

50-year counselors to be recognized
	 The Florida Bar will recognize 
veteran lawyers during a luncheon 
at the Bar’s Annual Convention, 
Friday, June 24, at the Gaylord 
Palms Resort in Orlando, Fla.
	 Both 50-year members of The 
Florida Bar and Senior Counselors 
will be recognized at the luncheon. 
Attorneys who have achieved 50 
years in the practice, even if they 
spent part of their careers in other 
states, can be recognized for their 
dedication and service.
	 The Senior Counselor program, 

which was recommended by the 
Out-of-State Division, will rec-
ognize active and inactive Bar 
members who have practiced law 
for 50 years and have not previ-
ously been recognized for this ac-
complishment. Participants must 
write a letter stating their request 
to be considered for a 50-Year Se-
nior Counselor Award and include 
a list of all bar memberships held 
with both start and end dates in-
dicated. The cumulative 50 years 
in legal practice must have been 

completed by Jan. 1, 2011, for this 
year’s honors.
	 Letters should be addressed to

50 Year Senior Counselor Award
Attention Dana Larichiuta
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300

	 Letters must be received no 
later than Monday, Mar. 31, 2011. 
For more information, contact Ms. 
Larichiuta at 800/342-8060, ext. 
5767, or email dlarichi@flabar.org.

OOSD hosts networking receptions
	 The Out-of-State Division re-
cently hosted receptions in At-
lanta and Washington, D.C., that 
provided great networking oppor-
tunities for Florida Bar members 
in those cities.

Atlanta
	 The OOSD reception in Atlanta 
was held on Nov. 4 at Ormsby’s in 
West Midtown. Atlanta attorneys 
Brian Burgoon and Bard Brock-
man, who both serve on the OOSD 
Executive Council, coordinated 
the event. OOSD President Mike 
Busenkell of Wilmington, Del., 
also attended.

Washington, D.C.
	 The division hosted another 
very successful reception, this 
time in our nation’s capital. Out-
of-state attorneys gathered on 
Nov. 10 at Morton’s Steakhouse 
in Washington, D.C. OOSD Presi-
dent Michael Busenkell, Presi-

dent-elect Ward Griffin and Trea-
surer Donald Workman hosted 
this well-attended event.
	 We have received great feedback 
from these events, which are in-
tended to introduce out-of-state at-

torneys to one another and promote 
professional relationships. If you 
would like to host a reception in 
your area, please email Arlee Col-
man at acolman@flabar.org or Mike 
Busenkell at mbusenkell@wcsr.com.
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A two-minute coaching primer for 
your first, last and best trial witness

by Richard A. Tanner

  Yes—first im-
pressions are 
lasting impres-
sions, and you 
do not get a sec-
ond chance on a 
first impression. 
In your opening, 
you want to cre-
ate memories for 
the judge, jury or 

arbitrator. If you want your cli-
ent’s first, last and best witness to 
have maximum impact, here are a 
few coaching suggestions.

I. Structure
	 Of course, like any good story, 
your opening story has a begin-
ning, middle and end. Deliver it 
in a narrative and/or flashback 
style. Your goal is to interest the 
audience in what’s to come.
	 Use a high-impact starting 
statement (primacy) even before 
introducing yourself and your cli-
ent. Narrate the facts so as to in-
sert the listener as an observer—
an eyewitness, not just a listener. 
Finish (recency) with another 
high-impact statement that reiter-
ates your theme. Ask for the result 
you seek—request a verdict.

II. Start
	 Your theme is the persuasive 
message, presenting the societal 
values for why the listener should 
trust in your case. It is the “injus-
tice” that needs correction, as will 
be demonstrated by the case’s facts.

	 Reduce rendition of that theme 
to a single sentence (or two) and 
present it first in your opening 
(even before any introduction of 
yourself and your client). This 
introductory tagline encapsulates 
the essence of your theme and 
connects it to your factual and 
legal theory—in one sentence.
	 Limited factually detailed com-
ments become “hooks” for the en-
tire story. The hooks in your open-
ing encourage the listener to want 
to learn and fill in the blanks as 
the case proceeds. A hook is a so-
phisticated clue connecting basic 
human themes to this case. Use 
brief, memorable and factual en-
ticement.
	 The principles of primacy and 
recency should control the begin-
ning and ending of your opening’s 
content.

III. Language
	 Your purpose is to set a time 
and place using some familiar 
detailed reality.

•	 Tell your story in the active 
(present) tense, using visually 
descriptive nouns and verbs. 
You want the listeners to lit-
erally or figuratively see your 
facts, not just hear them. Avoid 
legalese and related lawyer 
“noises.”

•	 Employ inflection, volume and 
pauses for clarity and empha-
sis.

•	 Avoid contractions (can’t, don’t, 
wouldn’t), as they are easily 
misheard.

•	 Avoid any mispronunciations. 
They scream insincerity, ama-
teurism and ill preparation.

•	 Find ways to bring touches of 
humanity in the telling. Words 
expressing condition, feelings, 
etc., humanize your client in 
the face of his or her problem.

•	 Avoid obvious forensic elo-
quence. That is an admirable 
skill, but disabling to a serious 
storytelling presentation. You 
do not want the audience over-
whelmed with your presence 
and underwhelmed with your 
client’s story.

•	 Use simple words and short 
sentences—making one point 
at a time.

IV. Presence
	 How you present in your open-
ing is as important as what you 
say there.
	 Take an erect, head-up, bal-
anced stance, which gives unre-
stricted frontal exposure to the 
audience. No lecterns or other 
leaning allowed! Appreciate the 
concepts of personal space when 
beginning. Display confidence and 
comfort in the factual story you 
are presenting. Use eye contact to 
connect with each listener.
	 You are your client’s first, last 
and best witness!

r. tanner
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Mark Your Calendar!

Board of Governors Meetings
Mar. 23-26, 2011

Disney’s Yacht and Beach Club, Orlando, Fla.

May 25-27, 2011
The Westin, Key West, Fla.

Oct. 18-23, 2011
Charleston Place, S.C.

Dec. 7-11, 2011
The Ritz Carlton, Amelia Island, Fla.

Florida Bar Meetings
The Florida Bar Annual Convention

June 22-25, 2011
Gaylord Palms Resort & Convention Center

Orlando, Fla.

The Florida Bar Midyear Meeting

Sept. 21-24, 2011
Hilton Walt Disney World Resort

Orlando, Fla.

	 At its Oct. 1, 2010, meeting, The 
Florida Bar Board of Governors:

•	 Recommended approval of Rule 
of Judicial Administration 2.516, 
dealing with electronic service of 
case documents. The rule will be 
filed in the Supreme Court, and 
there will be a comment period. 
It will be posted on the website 
when the petition is filed.

•	 Discussed ways to continue to 
promote diversity in the pro-
fession beyond the Bar’s new 
program to encourage local bars 
to pursue diversity. President 
Mayanne Downs and Presi-
dent-elect Scott Hawkins said 
they have talked with sections 
and committees about bringing 
in younger and more diverse 
lawyers and putting them on 
leadership tracks.

•	 Voted to temporarily suspend 
Standing Board Policy 2.20 
on campaigning for president-
elect, pending later confirma-
tion of qualified candidates and 
further review of the ground 
rules for these elections.

•	 Approved an amendment to 
Rule 4-3.4, which would al-
low paying a reasonable fee to 
someone who is retired for be-
ing a witness in a case.

•	 Heard that the Rules Commit-
tee is considering an amend-
ment eliminating Bylaw 2-5.2, 
which allows any Bar member 
to propose a resolution to be con-
sidered at the General Assembly 
of the Bar’s annual convention.

•	 Heard that in addition to its 
other efforts, the Program Eval-

We want you to stay informed on actions taken by The Florida Bar Board of 
Governors. So, here is the latest Board of Governors’ update:

Board of Governors’ update

uation Committee is studying 
what the Bar can do to help 
members hard-hit by the cur-
rent economic recession.

•	 Heard that the Disciplinary 
Procedure Committee, in addi-
tion to working on forms and in-
structions to accurately reflect 
who in the law firm is respon-
sible for properly maintaining 
trust account records, is consid-
ering computer software to help 
attorneys comply with the rules 
regulating trust accounts.

•	 Received a report on the New 
Rule 2.420 Seminar. It was the 
most downloaded/accessed pro-
gram on LegalSpan in Septem-
ber. It explains the new rule 
on what information must be 
redacted in court filings as of 
Oct. 1, 2010.

State-to-State	 10	 Winter 2011



Contributing authors
The Out-of-State Division appreciates 
the articles submitted for this edition 
by our contributing authors. They can 
serve as a resource to fellow division 
members who might have a question 
regarding these authors’ areas of ex-
pertise or if a referral is needed.

Michael Busenkell, OOSD presi-
dent, is a certified bankruptcy at-
torney and a certified management 
accountant in the Wilmington, Del., 
office of Womble Carlyle Sandridge 
& Rice PLLC. He concentrates his 
practice in the areas of corporate 
bankruptcy, creditors’ rights and 
commercial and corporate litigation. 
He can be reached at mbusenkell@
wcsr.com or 302/252-4324.

Alexa Sherr Hartley is an attorney 
and executive coach who provides 
in-person and telecoaching services 
to individuals and groups. Her areas 
of expertise include working with at-
torneys to achieve work-life integra-

tion so they can have a meaningful 
experience both professionally and 
personally. Specifically, Ms. Hartley 
works with her clients to decrease 
stress points, to negotiate flex-time 
work arrangements and to identify 
and use support systems. She can be 
reached via her website, www.pre-
mierleadershipcoaching.com.

Richard A. Tanner, an Out-of-
State Division past president and 
member of The Florida Bar Board 
of Governors, is a frequent speaker 
and mentor at trial skills CLEs and 
law school trial advocacy programs. 
He practices law in Upper Montclair, 
N.J., where he specializes in business 
and civil litigation. He can be reached 
at 973/239-4343, ext. 14, or rtanner@
bashdeerlaw.com.

Donald A. Workman, OOSD trea-
surer and State-to-State editor, is a 
partner in the Business Group and 
head of Baker Hostetler’s bankruptcy 

and creditors’ rights practice in the 
Washington, D.C., office. His practice 
areas include business bankruptcy, 
creditors’ rights, debtor reorganiza-
tions, general insolvency, stockbroker 
liquidations and commercial litiga-
tion. He can be reached at 202/861-
1602 or dworkman@bakerlaw.com.

Gwynne A. Young is a shareholder 
with Carlton Fields Attorneys at 
Law in Tampa, Fla. She handles 
civil litigation in all areas includ-
ing insurance coverage matters, real 
estate and land use matters; probate, 
guardianship and trust matters; as 
well as other corporate and business 
disputes. Ms. Young is one of three 
candidates in a contested race for 
president-elect of The Florida Bar. 
She can be reached at 813/229-4333 
or gyoung@carltonfields.com.

Become a contributor!
See submission information on 

page 6.

FloridaBarCLE
Audio CD /
Video DVD
products available
28 Practice Areas  •  Over 200 Programs

For a complete list of CD’s/DVD’s, 
visit www.floridabar.org/CLE.

Click “Order Online” and search by 
City, Course Number, Sponsor or Title.

CD’s and DVD’s come with Electronic Course 
Materials unless otherwise indicated.

Survey of 

Florida Law 
2010

Residential Foreclosure Cases: Litigation Issues, Strategies & Skills

Masters Seminar

on Ethics
2010
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Apply 
for CLE 

credit for
out-of-
state 

seminars!
The application is 
available on the 
Bar’s website. 

Go to www.flabar.
org and click on 
the headings in 
this order to find 

the form you 
see below: CLE/

CLER-BSCR 
Information and 

Forms/CLE Forms 
and Applications/

Course 
Attendance Credit. 

For more 
information on 

applying for out-of-
state CLE credit, 
contact the CLER 

department at 
850/561-5842.

Continuing Legal Education  
Application for Course Attendance Credit 

 
The Florida Bar 

Legal Specialization & Education 
651 E. Jefferson Street 

Tallahassee, FL 32399-2300 
(850)561-5842 (Phone)  (850)561-5660 (Fax) 

 
ATTORNEY #        NAME:       

ADDRESS:       

CITY:       STATE:       ZIP:       

PHONE:       FAX:       

ACTIVITY TITLE:       

SPONSOR NAME:       

DATE AND LOCATION OF COURSE:       

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH: 

(A)   FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION 
(B)  INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM 
(C)  INDENTIFIES THE INSTRUCTORS 

 

CERTIFICATION CREDIT 
Indicate if credit is to be assessed for Board Certification. 

CERTIFICATION AREA(S):       

 
 
TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50 
MINUTE HOUR) 
 
 
      TOTAL CREDIT  (TOTAL MINUTES DIVIDED BY 50 =       CREDIT HOURS) 
 50    
 
If requesting Ethics, Professionalism, Substance Abuse, and/ Mental Illness Awareness Credit, please check 
appropriate box below. 
 

    Ethics                         Substance Abuse 
    Professionalism         Mental Illness Awareness\ 

 
 
NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit 
further courses for evaluation.  There is no carry over of hours in Florida from one reporting period to the next. 
 

You may submit this application to clemail@flabar.org with the proper documentation. 

Materials submitted for CLE credit review will be discarded once the credit has been determined. 
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope. 
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The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

	 Since August 2000, The Florida Bar 
has been offering quality CLE programs 
as online, on-demand seminars through 
a partnership with LegalSpan. The popu-
larity of this type of delivery method has 
been growing exponentially ever since.
	 With increasingly hectic schedules 
and the rising cost of travel, attorneys 
are turning to the Internet to meet their 
educational needs. Online CLE programs 
offer the flexibility of viewing programs at 
your own pace, anytime, anywhere.
	 Whether a first-time or net-savvy user, 
Florida attorneys are finding that online 
CLE programs are time saving and easy 
to use:

“I am very pleased to be able to 
have these seminars made avail-
able to members of The Florida Bar. 
With the format you have provided, 
I feel that I am at the seminar, and 
I have the materials which I can 
download and save for future ref-
erence. Thanks for a great prod-
uct well presented and technically 
friendly!”

 —Andrew, Live Oak

“I found this online seminar to be 
convenient, understandable and 
user-friendly. I will use this method 
more in the future. Thank you for 
this informational and convenient 
seminar.”

—Gerald, West Palm Beach

“Excellent resource. A very con-
venient way to engage in continu-
ing education that has high-quality 
speakers and content.”

—Bruce, Miami Beach

“This is the greatest thing ever in-
vented. I can now complete my 
CLE requirements at home. Every-
thing was so easy. Thank you.”

—Sheila, Largo

“Terrific site and material. It makes it 
much easier to get CLE credit, and 
makes the materials much more 
useful since they can be viewed 
multiple times.”

—Thomas, Brandon

	 With the explosion of MP3 players 
and iPods in the market, LegalSpan 
developed the technology to enable The 

Florida Bar to introduce downloadable 
audio versions of its CLE programs. 
Since its inception in March 2006, the 
downloadable versions of The Florida 
Bar’s CLE programs have become as 
popular a method of obtaining educa-
tion as online CLE. “We want to foster 
greater collaboration among members 
and a more vibrant educational dialogue. 
Attorneys learn best at their own pace, in 
their own way, in a comfortable environ-
ment. Our online options give members 
educational content when and where 
they want it,” says Programs Division 
Director Terry Hill.
	 The Florida Bar’s catalog of online 
and downloadable programs is robust, 
offering more than 200 programs, cover-
ing all practice areas. Attorneys are able 
to enjoy time and money savings, without 
sacrificing content, by participating in 
these types of programs. The complete 
catalog of Florida Bar CLE courses can 
be viewed at www.floridabar.org/cle 
by accessing the LegalSpan link under 
Online Courses.

Stay current on ethics:
Free publication now available

In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in 
Florida. Now, two free resources are available to help you stay current in this important area.

The “2009 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium 
concisely summarizes developments in Florida legal ethics during 2009, including rule changes, cases and ethics opinions 
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising; 
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including 
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel; 
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial 
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.

To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.

And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website 
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to 
everything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources 
throughout the nation.
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Mail with check to: The Florida Bar, 651 E. Jefferson St., Tallahassee, FL 32399
Contact: Arlee J. Colman, program administrator, acolman@flabar.org, for information.

Membership will expire on June 30, 2011.

2 Hours of Free Ethics Credit!
Just $30

Join The Florida Bar Out-of-State Division and receive 
access to the

Annual Free Ethics Audio
Just another way the Out-of-State Division assists attorneys

who are out-of-state members of The Florida Bar.

Join today! 

The Florida Bar Out-of-State Division Membership Request (BN 08)

Name	__________________________________________________Florida Bar Number _ _____________________

Address______________________________________________________________________________________

Phone: (_______)______________________________

City/State/ZIP_ ________________________________________________________________________________

Signature__________________________________________________________ Date_______________________

Join The Florida Bar’s Out-of-State Division today
and receive...
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Member Benefits
The Florida Bar  •  651 East Jefferson Street  • T allahassee, Florida 32399-2300

www.floridabar.org/memberbenefits  •  850/561-5600  •  800/342-8060

For information on ALL Bar Membership Services, visit www.floridabar.org/memberbenefits
REV
08.10

LEGAL RESEARCH

ABA Publications	 www.ababooks.org
100’s of books in a variety of formats. Rigorously reviewed to offer 
highest quality information & presentation.
	 ref. #PAB6EFLB for 15% discount 

cch association	 http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and accounting books. 
Use ref. #Y5604 at check out.

FASTCASE NATIONAL LAW LIBRARY  •  866-77-FASTCASE
Comprehensive 50 state and federal case law databases. Unlimited 
dual column printing. 80% discount off retail.

Free Florida case law at www.floridabar.org.

lexisnexis	 866-836-8116  •  www.lexis.com/flabar
Flexible research and big savings. Shepard’s® and exclusive content make 
research easier. Unique offerings,affordably priced and easy to customize.

bank programs

Affiniscape	 866-376-0950  •  www.affiniscape.com/floridabar

Law Firm Merchant Account. Members can save up to 25% off credit 
card processing fees.

bank of america
	 800-932-2775  •  www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. CD’s, Money Market, free 
checking: 	 (Code: LAAZZ).

insurance

BUSINESS PLANNING CONCEPTS, INC.
800-282-8626  •  www.memberbenefits.com

Medical, disability, life, hospital, AD&D, long term care, retirement 
programs, workers’ comp, pet insurance & more.

CELEDINAS INSURANCE GROUP
www.celedinas.com/florida-bar

Offers excess personal liability coverage, up to 60% discount.

Florida Lawyers Mutual (FLMIC)
800-633-6458  •  www.flmic.com

Lawyer-created liability carrier.

GEICO	 800-368-2734  •  www.geico.com
The GEICO Auto Insurance Program offers car insurance with 24-hour 
service. Bar members may qualify for additional discounts.

JURISCO	 800-274-2663  •  www.jurisco.com
Civil court bonds by phone in 24 hrs.

business / computers / supplies

PRODOC	 800-759-5418  •  www.prodoc.com
ProDoc” legal forms software. Family, EP/Probate & more.

staples	 800-3STAPLE  •  www.staples.com
Office supplies, furniture and technology.

Subscription Services, Inc.
800-289-6247  •  www.buymags.com

gifts & apparel
ann taylor	 www.floridabar.org/memberbenefits
Chic, smart and sophisticated.	 20% off $100 or more.

the billable hour company
	 www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal professionals. Save 10% 
with code: FLABAR.

Brooks brothers
866-515-4747  •  membership.brooksbrothers.com

Enroll for your Corporate Membership Card and Save 15% on regular 
and everyday value priced merchandise. Enter your Organization ID 
#10320 and your Pin Code #97352.

JoS. A. Bank Clothiers
800-285-2265  •  www.josbank.com  •  Code: 91861

Specializing in men’s clothing Save 20% with the JoS. A. Bank Corporate 
Discount Card. (Sale items excluded). Call for FREE Corporate Card. 

mailing & deliveries

FedEx	 800-636-2377  •  www.1800members.com/flb
Save up to 26% on Fed Ex shipping services.

UPS	  800-325-7000  •  www.savewithups.com/floridabar
Discounts on services.

automobile rentals

ALAMO	 www.alamo.com  •  800-354-2322
Year round discounts from Alamo! 	 ref. #93718

AVIS	 www.avis.com  •  800-331-1212
Avis Preferred Renter fees waived.	 ref. #A421600

BUDGET	 www.budget.com  •  800-527-0700
Year round discounts from Budget.	 ref. # Y067600

HERTZ	 www.hertz.com  •  800-654-2200
Hertz #1 Club Gold fees waived.	 ref. #152030

NATIONAL	 www.nationalcar.com  •  800-227-7368
National Emerald Club fees waived.	 ref. #5650262

VACATIONS / THEME PARKS
Orlando Vacation Discounts: from the Orlando Magical 
Getaway Travel Club. Florida Bar Members can easily join by 
going directly to www.orlandoinfo.com.

THEME PARK CLUB MEMBERSHIPS:
Universal Studios  Wet & Wild Orlando

www.floridabar.org/memberbenefits

State-to-State	 15	 Winter 2011


